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PREFACE. 

Aside from Uieir bearing on the present controversy, tlie ques- 
tions, wliich arc here discussed, are of the greatest practical impor- 
tance. They are as applicable to one species of corporation as 
another. " A vast amount of the business of this country has 
come to be carried on under corporate forms of organization. Be- 
sides innumerable special charters, we have general laws which 
impart corporate attributes to associations formed according to 
articles of agreement, for a great variety of purposes ; and these 
corporations are no longer confined to the exercise of public or 
political franchises." They are brought into relation with almost 
every member of the community, and may, in the exercise of their 
franchises, prove of the greatest beneiit, or t]ie greatest injury, 
according as they are well or illy managed. 

To reap their full benefit, requires a combination of qualities 
and the concurrence of circumstances as favorable as any commer- 
cial adventure. To insure their success, honesty is indispensa- 
ble. The directors and managers are trustees for the stock- 
holders, and should be held to the sternest and most rigid ac- 
countability. The greater the amount of capital invested, the 
greater care and vigilance should be exercised and required. If 
scheming and designing men obtain control of them, they may be 
rendered the greatest scourges, and instruments of oppression, of any- 
thing in modern times. The position of a director is one of great 
responsibility. It places in the power of him in whom you con- 
fide, your property, and, it may be, your reputation. " His vir- 
tues and his skill may raise you to the pinnacle of prosperity. His 
folly or his crimes may strip you of every flourishing branch and 
leaf, and leave you a naked, withered and dishonored trunk." 

The capital stock of corporations is a trust fund — the directors 
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and managers are, we repeat, nothiog but trustees for tlie stocb- 
lioidera, and the whole theory of the management of corporations 
is nothing but a succession of trusts, 

"The stockholders confide ia the integrity, the faithfulness and 
■watchfulness of directors, the protection of all of their interests. 
Tliis duty they assume when they are elected; this the law im- 
poses on them, and this, those for whom they act, have a right to 
expect. The principals are not present to watch over their inter- 
ests—they cannot epeak in their own behalf — -they T/iust trust to 
the fidelity of their agents. If they discharge these important 
duties faithfully, the law interposes its shield for their protection 
and defence ; if they depart from the line of their duty, and waste 
or take themselves, instead of protecting the propei'ty and interests 
confided to them, the law, on the application of those thus wronged 
or despoiled, promptly steps in to apply the corrective, and re- 
stores to the injured what has been lost by the unfaithfulness of 
the agent." 

The amount of capital which is invested in railroads in this 
comitry, has been estimated to be over One Thousand Millions of 
Dollars. 

The pecuniary interests at stake cannot, however, (latweigh the 
principles involved ; and if it be the law of this country, that the 
majority in interest in corporations can transfer the minority from 
one corporation ta another, and can, in defiance of their wishes and 
against their will, make them liable for all of the debts and liabili- 
ties of such corporations, however great and however incurred, then 
every vestige of security in corporate property is at an end, and 
eoery inducement foi' the aggregation of capital ceases. 

The term "consolidation" is of recent origin, and implies ag- 
grandizement mueli more than it does legitimate enterprise, or the 
public good. To merge the capital stock of two distinct corpora- 
tions into one, and to blend together all the rights, privileges and 
franchises of each, can only be done except by the consent of the 
legislature and all of the stockholders who represent that capital 
stock, and who are invested with the rights, privileges and fran- 
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chises of the respective corporation 3. A charter of a corporation 
IB a contract of a two-fold character; it is, 1st, a contract between 
the State and the corporation ; and, SUy, between the corporation 
and the stockholders. The State canaot p:iss a law impairing the 
obligatious of that contract, neither can a majority of the stock- 
holders, however powerful or however numerons, do anything 
which materially affects the contract existing ietween the corpora- 
tion and the stockholders. One stockholder can arrest their action 
as well as a thousand. 

Judge Davis, in the ease ot Clearwater v. Meredith, 1 Wallace 
40, in illustrating this subject, says: "When any person takea 
etock in a railroad corporation, he has entered into a contract with 
the company, that his interests shall be subject to the direction and 
control of the proper anthorities of the corporation, to accomplish 
the object fur which tiie company was organized. He does not 
agree that the improvements to which he subscribed should he 
changed in its purposes and character, at the will and pleasure of a 
majority of the stockholders, so that new responsibilities, and, it 
may be, new hazards are added to the orginal undertaking. He 
may be very willing to embark in one enterprise, and unwilling to 
engage in another — to assist hi building a short line railway, and 
averse to risking his money in one having a longer line of transit." 

There cannot be a more wholesome exercise of power on the 
part of courts than to keep these corporations within the limits 
which the legislature has seen fit to prescribe for them. One of 
tlie greatest dangers to which this country is exposed, is the grow- 
ing Spirit of monopolies. It stops at nothing in order to accom- 
plish its purposes. It uses money to corrupt individuals, to corrupt 
legislatures, and to open a pathway to tiie polls. To con- 
tend against any railroad company requires immense resources and 
great fortitude and courage. Said the late Lord Chuncellor of 
England, in deciding tlie case of Coleman v, tfie Eastern Counties 
R. Co.'. " There is no project, however wild, which the sharehold- 
ers, or the persons liable in respect of these companies, have not 
acquiesced in, from one cause or another, either from cupidity and 
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the hope of gaining extraordinary profits beyond tlieir first antici- 
pations, or from terror of enteriny into a contest with persons so 
powerful." 

Tho contest between an individual and a great corporation is, 
indeed, moat unequal. But, powerful as they are, the law is more 
powerfuh Our only hope is in the Judiciary. Without a firm ad- 
ministration of justice, all will be lost, and this government will 
crumble to pieces by the corroding and corrupting influences of 
money, without the aid of a traitor or tho assault of a single en- 
emy. The object of this discussion is to establish, by tJie settled 
principles of law, the illegalitij of one corporation seizing upon 
the revenues, rights, privileges and franchises of another, by a 
coup dC eiat, and appropriating them to their own use without the 
consent of all who are interested in them. If it can be done, 
then the powers of eminent domain are no longer restricted to tho 
State, but society becomes subject to the will of the strongest. 

Said Judge Selden, of New York, in the case of Bissell v. 
JUich. South. R. Ji. Co., 22 N. T. 258, in one of the ablest opin- 
ions ever rendered, in this or any other country, upon the public 
policy of confining corporations to their charter powers: 

" This question has not, until lately, attracted much attention. 
But the recent rapid multiplication of these artificial bodies, and 
the extensive powers and privileges conferred upon them, have 
made it a question of importance. It has, within a few years 
past, been repeatedly presented to tho courts, both in this country 
and in England, and with one unvarying result. I can not, my- 
self, regard it, therefore, in any just sense, open to discussion. If 
questions, which have been over and over again considered, and 
over and over again decided, are to be treated as still unsettled, 
then are we without any stable foundation ot law or justice. The 
evils attendant upon setting legal principles afloat upon a sea of 
uncertainty and doubt, and causing them to depend upon the fluc- 
tuations of individual opinion are too obvious to need enumera- 
tion. Confidence in courts ia only to be retained by their exhibit- 
ing stability in their own decisions, and a becoming reject for 
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those of other tribunals. It liaB been so often and so uniformly 
decided, that corporations are not bound by contracts which are 
clearly ultra vires, that, to hold the contrary now, would take the 
legal profession by surprise, and introdace more or less confusion 
into this important branch of the law." 

The action of corporate authorities has sometimes been lilcened 
to Xh&t oi sovereignties, where the governing classes are everything, 
and the individual nothing ; but, in this country, an individual 
lias just as much right to establish rules for the goTernment of his 
conduct, under the law, as corporations have for theirs; conse- 
quently, courts do not base their decisions ou the equality or ine- 
quality of interests, but on the law of the ease. If corporations 
or their managers see fit to depart froin the law, and undertake to 
deal with the interests of stockholders as if they had no rights 
whatever, they must not complain if they should be held to the 
etrictest accountabiUty, 

Immutable as the principles are, which govern and control this 
subject, there has not, heretofore, been any attempt to collect the 
cases, or systematize the principles by which it is governed, or to 
determine the powers of directors over the stockholders. Tlie 
utility of thoir application was never more fitly illustrated than by 
the case here presented ; and with a view to aid in re-establishing 
those principles, this brief is submitted, 

Chicago, May 15, 1865. 
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STATEMENT. 

First. This is a bill in chancery, brought by the complainant 
as a share and bondliolder, in behalf of himself and all others, who 
may be similarly sitnated with himself, who choose to come in and 
contribute to the expense of the suit, against the Chicago and North 
Western Railway Company and its directors, and the Glalena and 
Chicago Union Railroad Company and its direetors, charging them 
with conspiring together to get control of the Galena and Chicago 
Union Hailroad Company, and then taking and appropriating it to 
the use of the Chicago and North Western Railway Company. 

Second. The bill shows that the Galena and Chicago Union 
Railroad Company was organized in 1836^to endat for sixty years — 
with "the right to construct, and during its continuance, to main- 
" tain and continoe a railroad, with a single or double track," from 
the town of Galena, in Joe Daviess county, to Chicago. That by a 
subsequent act, it had a right to terminate its road at any point 
this side of Galena, and intersect and connect with the Illinois 
Central Railroad; that deeming it impracticable to build its road 
through to the Mississippi river, it did terminate its road at Free- 
port, and connect with the Illinois Central; that it had also bnilt 
some branch roads, etc., to Fulton City and Beloit, which are par- 
ticularly mentioned in the bill, 

TniKD. That said road was one of tlie very first roads bnilt in 
the State of Illinois, and was one of the most prosperous and re- 
munerative in the United States, and had always been so managed 
as to earn large amounts of money for its stockholders, and that it 
owed no floating debt ; that it bad provided a sinking fund, which 
would have paid the entire amount of the bonded indebtedness 
long before it became due ; and that its stock and bonds were at a 
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greal premium in tlie niai'ket, and were held as a jjenuanent invest- 
ment by a large niiinbei' oi persons, in Europe and this couiiti-y. 

FouETH. TJiiit tlie annual meeting for directors took place at 
Chicago, on the first of June, 1864, and that at that time, owing 
to the civil war, and the distracted state of the country, and 
owing to the tact, tliat no one suspected any revolution in the 
affairs of the company, and owing to the further fact, that no 
not'ice whatever, of any dmraeter or Mml, was given that 
the Galena and Cliicago Union Railroad Company was to be 
sold out; that over two millions ot stock were in no way rep- 
resented, but that a number of persons in the interest of the 
Chicago and North Western Kailway Company, in accordance 
witli a pi'evious understanding, attended, and by fraud and 
conspiracy, got control of the stockholders' meeting, and elected 
a board of directors in the interest of the Chicago and North 
Western Kailway Company. 

Frrrii. The bill further shows, that the persons who were thus 
elected directors of the Galena and Cliicago Union Railroad Com- 
pany, were elected by persons in tiie immediate interest of the 
Chicago and North Western Railway Company, and by means of 
proxies, which had been obtained principally from brokers in New 
York city, and from others who were unacquainted with the de- 
signs and intentions of said persons; that the directors were elect- 
ed at about 12 o'clock at noon on said first day of June, and con- 
sisted of ihe following persons, to wit : 

1. John B. Turner ; 2. William H.Ferry; 3. James D. Fish i 
4. Thomas D. Robertson; 5. William B. Bcott; 6. Wiliiam R, 
Sands ; T. James W. Elwell, Alexander V.. Coventry, Mahlon D. 
Ogden, Edwin H. Sheldon, Francis B. Peabody, Ira Y. Munn. 

Thai all of these persons were connected with the Chicago and 
North Western Railway Company — and several, near relatives of 
William B. Ogden, the President of the Chicago and North West- 
ern Railway Company. 
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Sixth. It further appears, that as soon as these persons had 
been elected directors, that the stock and proxy holders took a re- 
cess from 13 until 6 o'clock on the evening ot that day, and that 
the persons who had been elected directors, met at three o'clock, 
and organized by electing John B. Turner, President, and A, 0. 
Coventry, Vice-President; that as soon as this had been accom- 
plished — that said Coventry presented to the board, articles of 
agreement and consolidation of the Galena and Chicago Union 
Kailroad Company with the Chicago and North Western Railway 
Company, but which articles were nothing more or less than a bill of 
sale of the Galena and Chicago Union Eailroad Company, and 
moved that they, the directors, sell out the entire railroad and all of 
its property, real and personal, and mixed, together with its rights, 
privileges and franchises, to the Chicago and North Western Rail- 
way Company, which was without any delay whatever immediately 
adopted; and John B. Turner directed to present said bill of sale 
to the stock and proxy holders who should be present at 6 o'clock, 
and.ask their concurrence therein. That,' in accordance with this 
recLuest, the said Turner did meet with said stock and proxy hold- 
ers at 6 o'clock, and request them to concur in what the directors 
had done. 

Se\i;nth. That the number of stock and proxy holdere who 
were thus assembled, were about sixteen in number ; that in order 
to preserve the record of so important a transaction, tellers were 
appointed, which tellers were James R. Young, the Secretary of 
the Chicago and North Western Railway Company ;* James Red- 
field, auditor, or chief examiner of accounts, of said Chicago 
and North Western Railway Company, and Thomas D, Robertson, 
who was immediately after elected a director of the Chicago and 
North Western Railway Company, 

Eighth. That after these preliminaries had taken place, that a 
viva vooe vote was ordered, on authorizing the directors to execute 
the bill of sale, which was carried, and the proceedings, together 
with the hill of sale, duly certified to in the following words and 
figures, to-wit ; 
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" We, the Tindereigned, do hereby certify that at the annual 
■' meeting of the stockholders of the Galena & Chicago Union 
■' Railroad Company, held at the oiHee of said company io the city 
■' of Chicago on the Ist day of June, A. D. 1864, we were ap- 
■' pointed tellers, and that articles of agreement and consolidatit^n 
" between the Chicago & Northwestern Eailway Company and 
■' the said Galena & Chicago Union Railroad Company, of which 
■' a copy is hereto annexed, were submitted by the President of the 
■' said latter company, with certain by-laws, resolutions, and pro- 
" ceedings of the directors of the said company adopting the said 
" articles, subject to the approval of the stockholders; and that a 
■' resolution in respect to a consolidation with the Beloit & Madi- 
■' son Railroad Companj' was also submitted to the said meeting, 
■' and that the following resolutions, to wit. : 

'' '■ Ilesolved, That the stockholders of the Galena & Chicago 
" ' Union Railroad Company, acting by a majority in interest, do 
" ' hereby approve aud consent to the terms of the consolidation 
" ' of this company with the Chicago & Northwestern Railway 
■' ' Company expressed in the articles of agreement and consolida- 
■' ' lion submitted, and do hereby approve and consent to the action 
" ' of the board of directors upon the said articles as reported to 
■''this meeting; and do hereby authorize and request the board 
■' ' of directors and its officers, as empowered, by the resolutions of 
" ' the said board, to cause the said articles to be duly executed in 
" ' behalf of this company; and to be carried into full execution. 

" ' Resolved, That the stockholders of this company hereby au- 
" ' thorize the directors of this company to enter into a consolida- 
" ' tion with the Eeloit & Madison Railroad Company, on. such 
'' ' terms as may be agreed upon by the said board of directors, 
" ' and the stockholders of this company do hereby consent to and 
" ' approve of such consolidation when made,' 
" being moved and seconded and a vote thereon by mva voce of 
" the stockholders present or represented by proxy, being ordered, 
" we, the undersigned, did canvas the said votes — that votes on 
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" 33,8i7 shares were cast, being a majority of the whole number 
" of shares outstanding, all of the votes so cast were in favor of 
" each and all of the resolutions aforesaid ; and that thereupon the 
" said resolutions and each of them were then and there declared 
" to be adopted by a majority in interest of the stockholders of the 
" said Galena and Chicago Union Kailroad Company. 

" In witness whereof, we have hereunto set our hands on this 
" 1st day of June, 1864. 

" (Signed) THOMAS D. EOBEETSON, 

" (Signed) JAMES R. YOUNG, 

" (Signed) J. B. REDFIELD." 



The Eill of Sale— (called). 

■' Articles of Agreement and Consolidation between the Chicago and 
" North Western Railway Company and the Galena and Chi- 
" oago Union Railroad Company. 

" Articles of agreement and consolidation made this second day 
■' of June, in the year of our Lord one thousand eiglit hundred 
■' and sixty-four (A. D. 1864), by and between the Chicago and 
■' North "Western Eaihvay Company, duly formed and organized 
" under franchises to be a corporation, granted by the States of 
" Wisconsin and Illinois, party of the first part, and the Gnlena 
" and Chicago Union Railroad Company, duly formed and organ- 
■' ized under a franchise to be a corporation, granted by the State 
■' of Illinois, party of the second part : "Witnesseth : 



"Whereas, The said piirties of the first and second parts are 
■' desirous of consolidating with each other, and are duly author- 
■' ized by law to effect such consolidation, as hereinafter provided. 
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" And, "Whereas, The said parties of the iii'st and second parts 
■' have agreed upon the terms and conditions hereinafter set forth 
'' as the terms and conditions of such consolidation, and have fixed 
■' upon and regulated the proceedings for the purpose of such con- 
■' sohdation, by by-laws duly established by them respectively and 
■' these articles are framed and executed in pursuance of such by- 
" laws : 

" And, "Whereas, The terms of such consolidation have been 
" approved of by a majority of the stockholders of the respective 
" parties heretif in interest, in person or by proxy, at annual meet- 
" iiigs duly held by them respectively. 

" And, Whereas, The said party of the first part has become 
" vested with alt the railroad property, franchises, privileges and 
" rights formerly held by the Dixon, Rockford and Kenosha Rail- 
" road Company, by consolidation duly made with the said com- 
" pany : 

" Now, therefore, this Agreement Witnesseth : That in considera- 
" tion of the mutual agreements, covenants, provisions and grants 
■' herein contained, the said parties of the first and second parts 
" do, by these presents, merge, combiiie,andconsohdate their respect- 
" ive capit3.\Btocke,franchises,grants,immunities,privileges, capac- 
■' ities, properties and rights of way, of every name and nature, into 
" one company, to he called and known by the corporate name 
■' and style of the Chicago and iNorth Western Railway Company, 
'' which said consolidated company shall from henceforth have and 
" possess all and singular the rights, franchises, powers, immuni- 
" ties, privileges and capacities which are or have been granted to 
" or conferred upon, or possessed, or enjoyed by either of the said 
■' parties hereto, by or under the laws or enactments of the said 
■' States of Illinois or "Wisconsin, or either of the said States. 

" And this agreement further Witnesseth, That the said parties 
■' of the first and second parts have agreed upon and by these 
" presents, do agree upon and preaeribe the following as the terms 
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■' and conditions of such consolidation ; wliicli terms and condi- 
■' tions the said parties of the first and second parts mutually cov- 
■' enant, promise and agree to observe, keep and perform, viz. : 

" Aktiolb 1. The persons who shall be directors of the Chicago 
■' and JVorth Western liatUoay Company, at the time of such con- 
" eoiidation, shall be the first directors of the said consolidated 
" company, and shall act as such until the next annual election of 
" directors aa is herein prescribed, and until tlieir successors are 
" duly elected. 

" Akt. 2. The nnniber of the directors of the said consolidated 
" company shall be not less than thirteen nor more than seventeen, 
" The board, as constituted by the preceding article, may, in their 
" discretion, fill op their number to seventeen. The number for 
" any year within such limits as are established by law, may be 
" fixed at the annual meeting of the stockholders by a by-law 
" adopted at such meeting. 

" Aet. 3. The tirst regular annual meeting of the stockholders, 
" or the stock and bond holders of the said consolidated company, 
" shall be held on the first Thursday in June, 1865. Special meet- 
" ings may be called at any time by a majority of the board of 
" directors, 

" The board of directors of the said consolidated company shall, 
" at their first meeting, appoint all necessary officers, and adopt 
" such by-laws as they see fit, and may alter the same as they shall 
" from time to time think proper. 

" Aht. i. The corporate seal of the consolidated company shall 
" be that of the present Chicago and Iforth Western Railway 
" Oompany until otherwise ordered. 

" Akt. 5. The common stock of the present Chicago and North 
" Western Railway Company shall be and continue common stock 
" of the said consolidated company. 
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■' Art. 6. The said consolidated company shall issue a preferred 
" stock, which sliail be entitled to preferences to the extent of ten 
" (10) per cent, in the dividends which may be declared in any 
" year out of the net earnings of such year, iu the manner follow- 
" ing: First, to a preference of seven (T) per cent, and after divi- 
" donds of seven (7) per cent, on the common stock, then, secondly, 
" to a further preference of three (3) per cent., after a further div- 
" idend of three (3) per cent, on the common stock, both classes 
" of stock shall be entitled to equal rates per share iu any further 
" dividends. 

■' Akt. 1. Tiie certificates for the preferred stock of i\i^pre3ent 
" Chicago and Korth Western Railway Company, issued or an- 
" thorized to be issued by said company, shall be exchanged for 
" certificates for the same number of shares in the aforesaid pre- 
'■^ferred stock of the consolidated company. 

" Akt. 8. The stock of the said Galena and Chicago Union 
" Railroad Company shall he convertible into tlie preferred and 
" common stocks of the consolidated company, at the rate of one 
" share of the preferred stock of the consolidated company, and 
" one sliare of the common stock of the consolidated company, for 
" one share of the stock of the Galena and Cliicago Union Eail- 
" road Company, and the said stock of the Galena and Chicago 
" Union Railroad Company sbaU also on such conversion be enii- 
" tied to the payment of three ($3) dollars in money for each 
" share of the said stock. 

" Akt. 9. The capital stock of the said consolidated company 
is hereby declared to be the aggregates of the stocks— 23ref erred, com- 
mon and special — which the respective companies were authorized 
to create by virtue of the laws or enactments applicable. thereto, or 
which ike consolidated company is authorised to create by vir- 
tue of the act of consolidation, or the laws authorising the same, 
all of which powers are hereby expressly preserved to the con- 
solidated company. But the actual amount of the, preferred 
stock, when the consolidation shall take effect, shall he deemed 
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" to be the aggregate of the amount of the preferred stock which 
*' the party of the first part, had issued, or agreed to issue, and of 
" the amount of the stock which the party of the second part had 
" issued, or agreed to issue ; and the actual amount of the comraon 
" stock shall be deemed to be -the aggregate of the common stock, 
" which the party of the fii-st part had issued, or agreed to issue, 
" and of the amount of stock which the party of the second part 
" had issued, or agreed to issue. 

" Akt. 10. Each and every existing bond, lease, contract, 
■' agreement, obligation or liability heretofore entered into, as- 
" snraed or agreed to, either hy the present Chicago and Korth 
" AVestern Hallway Company, or by the Galena and Chicago 
" Union Railroad Company, shall be sacredly discharged, fulfilled 
" and observed by the consolidated company hereby created ; and 
" each and every of the acts, assumptions, proceedings, resolutions 
■' and doings of the respective boards of directors of the said com- 
' panics and ^of their authorized agents, officers and committees 
■' shall be and the same are hereliy ratijied, confirmed and made 
■' valid, and shall be observed by the consolidated company hereby 
" created. 

" Akt. 11. The holders of the bonds in the said Galena and 
" Chicago Union Railroad Company shall have the rigjit and 
■' power to vote at all regulai- and called meetings of the stock 
" and bond holders in the said consolidated company to the same 
" estent and with the same rights and power as is now held and 
" enjoyed by the bond holders of the present Chicago and North 
" Western Railway Company, if the power exists in the parties 
" entering into this consolidation to confer and grant such right 
■' and power, aud all needful legislation shall be applied for to 
" more effectually confirm such rights and privileges in said bond 
" holders. 

" Art, 13. Consent and approval is hereby given to a consoli- 
" datiou between the company formed by these presents and the 
" Peninsular Railroad Company, of Michigan, on the terms of an 
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■' issue of a special stock aoder chapter 256 of the laws of \ 
■' sin for 1864, in place of the stock of the said company, ■which 
■' special stock entitles the holder to the net earnings of the said 
■' railway, and the other privileges authorized by said act ; and the 
■' directors may agree to make such special stock convertible into 
■' the stocks of this company in such proportions as they shall 
" deem for the interests of this company, and may make by-laws 
■' and do all acts and things necessary or proper to carry such con- 
" solidation into eifect. 

" And these presents further witness, that the said party of the 
" firet part, in consideration of the premises and of the sum of one 
'■ dollar, duly paid by the said party of the second part, the receipt 
" whereof is hereby acknowledged, doth hereby grant, convey, 
" assign, set over and out in said consolidated company, for the 
" purposes of such consolidation, all the railroads of the said party 
" of the first part, and all the equipments, implements, and mate- 
" rials used or acquired therefor, and the rights, privileges, fran- 
" chises, powers and all the lauds and rights to lands, and property, 
" money and effects, real and personal and mixed, and all rights 
" of action, and things o£ every name and nature, now held or 
" owned by the said party of the first part, or in or to which the 
" said party of the firet part hath any right, title, interest or claim, 
" either in law or equity ; and also ail the lands and rights to lands 
" to which the said party is entitled by, through or under any and 
" all laws and enactments which have been or may hereafter be 
" passed by the Congress of the United States, or the legislatures 
" of the States of Wisconsin or Ilhnois. 

" And the said party of the second part in consideration of the 
" premises and of the sum of one dollar to it pai<l by the party of 
" the first part, the receipt whereof is hereby acknowledged, doth 
" hereby grant, convey, assign, set over to and vest said consoli- 
" dated company for the purposes of such consolidation, all the 
" railroads of the said party of the second part, and alt the equip- 
" menta, implements and materials used or acquired therefor, and 
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' the rights, privileges, immunities, franchises, powers, and all the 
' lands and property, money and effects, real and personal and 
■' mixed, and all rights of action and things of every name or na- 
■' ture, now held or owned by the said party of the second part, or 
■' in or to which the said party of the second part hath any right, 
■' title, interest or claim either in law or eijuity. 

" And the said parties of the first and second parts, for the con- 
" solidation aforesaid, do mutually agree and declare that the said 
" consolidation shall take effect and the said consolidated company 
" shall go into operation immediately upon the due execution of 
" the present articles. 

" And the board of directors of the said consolidated company 
" shall have fnl! powers to carry the said consolidation into effect 
" by all necessary or proper acts and things for that purpose. 

" In testimony whereof, the said parties of the first and second 
" parts have caused their respective common and corporate seals 
" to he hereunto affixed and the same to bo attested by theii re- 
" spective presidents and secretaries, in the day and year first 
" above written. 

" [seal] (Signed) The Chicago and North Western Eailway 
" Company, 

" By WILLIAM B. OGDEN, PresUent. 
" (Signed) James E. Young, Secretary. 

" [seal] (Signed) Galena and Chicago Union Kailroad Com- 
" pany, 

"JOHN B. TUENEE,-Prm<7e«i. 
" Attest, W. M. Laeeabee, - 
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YiVA Voce — Poll Book. 
" Statement of the vote of the etockholdera of tlio G-alena and 
" Chicago Union Railroad Company, cast at their annual meetirg, 
" lield January 1st, 1864, in favor of the resolutions of coneoUda- 
" tion with the Chicago and North Weetern Railway Company, 
" and with the Beloit and Madieon Railway Company. 



NftmeB of Stooiholders. 


Hames of Proxies. 


No. Votes. 


H. T. Morgan, Ex'r, 


John B. 


Curner, 


452 


James D. Fish, 






500 


Fritz Broee, 


James D 


Fish, 


800 


James De Lamator, 


<i 




1600 


Filer & Wood, 






650 


Ebenezer Thayer, 


William 


E. Ogden, 


157 


0. E. Farweli, 


" 




5 


Abner H. Davis, 


" 




3000 


Robert Bayard, 


" 




■ 600 


John M. Barker, 


" 




2900 


E. Mott Robinson, 


" 




5000 


C. H. Shafford, 


" 




5 


Israel Sheldon, 


" 




230 


C. A. Meigs & Son, 


" 




2800 


Merriam & Bell, 


" 




300 


John M. Hartshorn & Bro. 


James W 


. Ehvell, 


100 


L. Holbrook, 


» 




350 


John WoUott, 


" 




200 


Lathrop & Mott, 


" 




100 


Lockwood & Co. 


" 




100 


A. M. Ferris & Bro. 


" 




250 


David Groesbeck & Co. 


" 




1100 


Robinson, Cox & Co. 


William 


R. Sands, 


50 


Ira T. Mnnn, 


" 




5 


James R. Young, 


" 




10 


Elijah Pardy, 


" 




200 


R. F. Roraaino, 






100 


Polhamius & Jackson, 


" 




50 


John Tenbroek, 


" 




25 


George Manley & Co. 


" 




300 


J. H. Underwood & Son, 


" 




100 


Penvert & Co. 


" 




600 


N. T. Life Ins. & Trust Co 


" 




291 


John Warrc , & Son, 


" 




1000 


L. L. White, 


" 




2300 
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NameB of StookholderB. 


Names of Ploiies. 


Ko. Votea. 


Jacob Little, 


William R. Sands, 


35 


L. W. Jerome & Oo. 


" 


100 


S. S. Sands & Co. 


ii 


3194 


W. T. Coleman * Oo. 


" 


3000 


Chas. M. Oallin, 


I' 


160 


Mahlon D. Ogden, 




43 


S. J. Tilden, 




20 


William Edgar, 


William Ji. Scott, 


50 


Geo. M. Bartholomew, 




100 


Cammann & Co. 


" 


50 


Clark, Dodge & Oo. 




50 


A. B. Marka, 


•" 


18 


M. K. Jessnp & Co. 
S. P. Merrill, 


" 


100 


" 


10 


E. H. Sheldon, 




10 


A. C. Coventry, 




20 


John Yourt, 




37 


Wm. H. Gilman, 




20 


Ralph Emerson, Jr. 




6 


Elizabeth Emerson, 


Ralph Emerson, 


2 


Charlotte Emerson, 


" 


2 


Est. of R. Emerson, 


" 


8 


Thomas J). Robertson, 




20 


E. A. Robertson, 




6 


Wm. T. Robertson, 




1 


Jane K. Robertson, 




1 


Mary P. Robertson, 




1 


Wm. H. Ferry, 




150 


Wtn. H. Ferry, Gnardian, 




213 


M. A. W.Ferry, 




30 


M. A. H. Ferry, 




250 


M. G. Leonard, 




1 


Mark Ramsey, 




31 



(Signed) 
(Signed) 
(Signed) 



« THOS. D. ROBERTSOH, 1 

" JAMES E. TOUNU, } Tellers." 

" J. B. REDFIELD, 
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WiNTH. It further appears that on the next day or day after, the 
Chicago and North Weaterii Kailway Company, held their annual 
meeting at Chicago, and elected the following persona directors of 
said company, to-wit : 

1. John B. Turner ; 2. William H. Ferry; 3. James D. Fish ; 
7. Thomas D. Eobertson ; 5. "William B. Scott ; 6. William K. 
Sands; 7. James H. Elweli, William E. Ogden, Perry H. Smith, 
J. J. E. Pease, A. L. Pritchard, M. C. Darling, George M. Bar- 
tholomew, Samuel J. Tilden, William A. Booth, H. H. Boody, and 
Sewell Holbrook. 

Teijth. That these persons, hy the fraud and connivance of the 
Galena and Ohicago Union Railroad Company directors, of which 
they formed a large part, immediately took possession of the Ga- 
lena and Chicago Union Railroad, and all of its branches, and all 
of its money, and all of its property, and have .been in full and 
complete possession of the same, and receiving all of the tolls and 
revenues up to the present time. 

Eleventh. It further appears, that no notice whatever of any 
character or kind was ever given of any intention on the part of 
the directors or anybody else ; that the road was to be sold out, and 
that the complainant knew nothing whatever about it until long 
after the sale had been made. 

Twelfth, Ttie bill charges, that at the time of the sale and 
consolidation, there were many thousand dollars in the treasury of 
the Galena and Chicago Union Kailroad Company, which the 
Chicago and North Western Railway Company took and appro- 
priated to their own use, besides a great deal of other property ; 
and that since that time, the funds of the road have been, and are, 
constantly being diverted and appropriated to other purposes than 
what is provided in the charter of the Galena and Ohicago Union 
Railroad Company. 

Thietbenth. That the Peninsular Railroad Company of Michi- 
gan, which is referred to in the bill of sale and articles of agree- 
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ment, ia more than four hnndred miles distant from the nearest 
point of the Galena and Chicago Union Kailroad Company — is 
120 miles north of the northern terminus of the Chicago and North 
Western Railway Company, and can only be reached by a journey 
overland or a sea voyage ; that the Chicago and North Western 
Railway. Company immediately after taking possession of the Ga- 
lena and Chicago Union Railroad Company, issued several millions 
of dollars worth of stock; that they have taken up abont eight 
miles of the track of the Galena and Chicago Union Railroad ; 
that they have taken and carried away a groat nuraljer of the cars 
and locomotives, and threaten to take np a number of miles more 
of track of the Galena and Chicago Union Railroad, and to put a 
mortgage on the entire property. 

Fourteenth. The complainant tnrther shows, that he is the 
owner of a number of bonds of the Galena and Chicago Union 
Railroad Company, in and by which it is expressly provided^ that 
the revenues of the road shall be faithfully applied to the payment 
of the interest as principal. 

PnTEENTH. That he is the trustee for the first mortgage bond- 
holders, and is bound by said trust deed, and by law, to see that 
the property shall suffer no waste or diminution ; that the railroad 
is rapidly going to decay, and is being constantly despoiled, and 
its property taken and carried away, and its revenues appropriated 
for the benefit of the Chicago and North Western Railway Com- 
pany. 

SrsTEEKTH. That the bill further shows the complainant is a 
shareholder of the Galena and Chicago Union Railroad Com- 
pany, and has been for many years ; that he has been iden- 
tified with it from the fii'st organization, and that as such 
shareholder, he has rights which he claims have been trampled 
upon and entirely ignored ; that by the charter he is entitled 
to his proportionate share of all the earnings and all of the 
property of said railroad, and that by the sale and consolidation 
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he has been and is entirelj deprived of all his rights as a 
stockholder in the Galena aad Chicago Union Railroad Com- 
pany, That the Chicago and North Western Railway Company is 
in debt many millions of doUare, and that if the stockholders of 
the Galena and Chicago Union Railroad Company are to be sad- 
dled with all the debts and liabilities ot the Chicago and North 
"Western Railway Company, and all of its consolidated railroads, 
that his stock will be utterly worthless. 

Seventeenth, That the directors were trustees for all the stock- 
holders, and when they accepted the trust, they were bound to 
fulfill their duties as sach tnietees in good faith, and that neither 
they or the stoekholdei's acting separately or together, had any 
right, power or authority/, to sell out the entire property, for which 
they had become trustees. That the sale was in law a fraud, and 
was made by themselves to themselves, and was an act utterly incon- 
sistent with their duties as trustees. 

Eighteenth. That any such sale is a violation of the implied 
contract, which, as a stockholder, he entered into with the corpor- 
ation when he became a member, and is void both by the constitu- 
tion of the State of Illinois, and of the United States. 

These are tbe main and substantial points in the case. 

Nineteenth. The details of the transaction are set forth at 
length in the bill of complaint, and in the evidence, and will be re- 
ferred fo in other parts of this brief The complainant claims that 
as he has never acquiesced in any way in the pretended sale and 
consolidation, that the consolidation changed the entire character of 
the original enterprise, and that it is, so far as he is concerned, 
utterly void, and was unauthorised by the charter or hy any law 
of the State of Illinois, or of the United States, and the whole 
thing should be set aside, and that the companies should not bo 
allowed to fight him by using his money and others similarly 
situated to him, but that an injunction should be granted and a 
receiver appointed. 
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PEELIMIN AET. 

The sadden and complete extinction of ono of the oldest and 
most successful railroad corporations in this country without a Word 
of warning, hag no precedent. 

A. bare statement of the case stamps it as a coup d'etat. Its 
very success contributed to its destruction. It never assumed a 
position that it could not sustain, and its generous rivalry caused 
it to be unsuspecting, and made it an easy victim. It seemed at 
first like a trick. It lacks the sanction of law, and if permitted to 
stand, may become a most dangerous monopoly. The way and 
manner in which it was accomplished, does not excite our highest 
admiration. It was done without notice to any body of any char- 
acter or kind. It was hurried through with most indecent haste, 
and involves in it principles and practices which wo do not believe 
are adapted to the simple habits of a wide-spread prairie country. 

To say nothing of the disregard of private rights, we do not think 
that it can be snceessfnlly defended, on grounds 'of public policy, 
or the good of the Ktate. Until the legality of this transaction is 
settled by an authoritative adjudication, it puts an end to all in- 
vestments in railroad corporations in this State. 

To insure confidence in any enterprise of a financial character, 
everything like fraud or deceit must be excluded. The man who 
contributes liie money to aid in building a railroad from Chicago to 
Galena, would not ordinarily suppose that he was liable to be 
transported to enterprises " beyond seas " or across distant States. 
The case at bar takes a wide range ; it is not confined to any terri- 
torial limits. He who di'ew the charter of the Galena and Chicago 
Union Kailroad Company, and fixed its termini " from the town of 
" Galena in the county of Jo, Daviess, to such point at the town 
" of Chicago as shall be determined after a survey shall be made 
" of the route, to be the most eligible, proper and direct and con- 
" venient therefor," would now require something besides a chart 
and i^^gji to guide him to its " consolidated " end. 
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Eufus Choate's definition of the boundary line between Rliodo. 
Island and Maaaachnsette, wliicb " started at a bnsh and extended 
" from thence to a bine jay, from thence to a hive of bees in 
" swarming time, and from thence to three hundred foxes with 
" fire brands on their tails," is the soberest description which can 
" possibly be given of the present "consolidated" condition of the 
Chicago and North Western Railway Company and the Galena 
and Chicago Union Railroad Company in their collected ramifica- 
tions over the country from the Mississippi River to the Upper 
Peninsula of Michigan. 

To call such a scatteration " consolidation" would seem at first 
to be an entire misnomer, and we should so regard if, if we were 
not gravely informed that this arrangement betobons the highest 
evidence of genius, and that this gigantic project comes clearly 
within the purview of our venerable magna charta. We do not 
intend to state this case any stronger than the facts themselves 
will allow, but as onr rights are to be determined by the law itself, 
we are willing to give to human ingenuity every possible advan- 
tage that the circumstances of the case may require, and when it 
has exhausted itself in endeavors to convince tlie mind that this 
transaction is reconcilable with the provisions of the charter itself, 
we may still be inclined to exercise our credulity as to the legality 
of embracing within its grasp matters so foreign to the original 
undertaking. 

By law a corporation is not self adjusting. It has no expansive 
qualities whatever. It is a mere creature of the statute, and in 
order to determine whether we are bound by the acts of those who 
have chosen to embark the Galena and Chicago Union Railroad 
Company in most of the railroad enterprises in esse and in posse 
between Chicago and the shores of Lake Superior, we propose to 
examine briefly, 

1. The character of this corporation. 

2. What powers are granted and what implied in the charter or 
act of incorporation. 
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3. The duty of courts to hold eorporationa to the strictest letter 
of their grants. 

4. The character ot the contract which a share-holder enters 
into when he becomes a member of the corporation. 

5. The rights of a ehare-holder to the corporate property and to 
have the funds of the company appUed to the objects expressed in 
the charter. 

6. What acts are and what are not ultra vires. 

7. The rights of the majority of share-holders. 

8. The rights of the minority. 

9. Proxies. 

10. The power of a corporation to sell its franchises. 

11. The effect of amalgamations on the property of bond-holders, 

12. Can corporations, when they have the right to consolidate, 
prescribe that the stockholders shall take common or preferred 
stock, or both, in payment. 

13. Can railroad corporations issae preferred and common stock, 
■without special authority from the legislature for that purpose. 

14. Can the name of a corporation be changed without an act of 
the legislature. 

15. Extra territorial acts. 

16. The jurisdiction of courts of eq^uity over corporations. 
IT. The rights, duties, and liabilities of directors. 

18. The public policy of the matter, 

19. The doctrine of trusts as applied to directors. 

20. When-a ratification or confirmation by share-holders of the 

illegal and urilBIBHHISpRWIcts of directors is binding and when 

. no authorized 

not. 
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I. 

POINTS AND AUTHORITIES. 

It is an aphorism in law that a corporation is the mere creature 
of the statute, and has no powei-s whatever except those that are 
ea^resaly given it. 

In Perrine v. Chesajyeake <& Delaware C. Co., 9 How. 184, 
Tanet, C. J , said : 

" It is the well-settled doctrine of this conrt, that a corporation 
created by statute, is a mere creature of the law, and can exercise 
no powers except those which the law confers upon it, or which are 
incident to its existence." 

See, also — Head t& Amory v. Providence Insurance Co., 

2 Oranch, 127. 
Dartmouth College v. Woodward, 4 Wheatoii, 

127. 
Bank of V. 8. v. Dandridge, 12 "Wheat. 64. 
Charles Piver Bridge v, Warren Bridge, 11 

Pet. 544. 
Bank of Augusta v. Sarle, 13 Pet. 587. 
Straus et al. v. Eagle Ins. Co. of Cincinnati, 
5 Ohio, 61. 

See — The Mayor of Norwich v. The Norfolk Pail- 

way Co., 30 E. L. & Eq., 137. 
In this case, the court say, that " the principle of the limited 
power of corporations is founded on the soundest principles, and 
established by several cases." 

In the case of White's Bank of Buffalo v. Toledo Insui-ance 
Company, 12 Ohio State Eep. 605— 

It is too well settled to be disputed at this time, that the powers 
s of a corporation are derived solely from its charter, 



yGoot^le 



21 

■which, like every other statute, is to be conatraod as an entirety, 
and with a view to ascertain the intention of the legislature, and, 
if practicable, to harmonize its various provisions ; and if, upon a 
fair construction of its charter, the contract under consideration is 
not expressly given, nor clearly implied from the granted powers, 
the powers cannot be said to exist. 

A corporation, which is a mere creature of the law, can only ex- 
ercise such powere as are conferred upon it by the act of incorpor- 
ation. 

21 in. 205. 

Trustees, etc., v. McConndl, 12 111. 140, 

Perrine v. Ghesepeake t& Del. Canal Co., 9 

How. 184. 
2 Crancb, 127. 
Dartmouth Coll. v. Woodward,5 Wheat., 636; 

12 id., 64. 
Cha/rles Hiver Bridge v. Warren, 11 Peters, 
644; ISid., 58T. 

A corporation is the mere creature of law, and cannot act at all 
without law. A contract made by it, without authority, is void, 
even in the hands of a bona fide holder for value. Its legal ca- 
pacity to contract cannot be enlarged by estoppel. 

Conn. Medical Life Ins. Co. v. Cleveland, <bo., 

B. R. Co., 41 Barb., 25. 
1 American Law Register, 282. 
1 E. I., 165. 

A corporation is not only incapable of making contracts which 
are forbidden by its charter but in general it can make none which 
are not necessary, either directly or indirectly, to effect the objects 
of its creation. 

RoehRivbT Bank v. Sherwood, 10 Wis., 231. 
Head et al. v. the Providence Insurance Co. , 2 
Cranch 154, 
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Chief Justice Makbhall said that a " corporation ia the mere 
creature of the act to which it owes its existence, all the C[nalitie8 
and disabilities annexed by the common law to ancient institntions 
of this sort it may correctly be said to be precisely what the incor- 
porating act has made it, to derive all its powers from that act and 
to be capable of exerting its faculties only in the manner which 
that act authorizee." 

Charles Rvoer Bridge v. Warren Bridge, 11 

Peters 420. 
Bank of Augusta v. Earle, 13 Peters, 587. 
Debolt V. Ohio Life Ins. d: Trust Co., Ohio, 

5Ti. 
I'earce v. Madison c6 Indianapolis B. B. Co., 

21 How 443. 
Head et al. v. the Providence Insurance Co., 2 

Cranch, 154. 
Boch Biver Bank y. Sherwood, 10 Wis,, 

235-6-7. 
The Penn., Del., t6 Md. Steam Wavigation 
Co. V. Dundridge, 8 Gill. & J". 248. 

Angel & Ames, in their work upon corporations, Sec. 25(5, say : 
" And here we would observe that a corporation and individual 
stand upon very different footing. The latter existing for the gen- 
eral good of society may do all acts and make all contracts which are 
not, in the eye of the law, inconsistent with this great purpose of 
his creation ; whereas, the former haing been created for a specific 
purpose, not only can make no contract forbidden by its charter, 
which, as it were, the law of its nature, but in general can make 
no contract which is not necessary, either directly or indirectly to 
enable it to answer that purpose." 

Bock Biver Bank v. Sherwood, 10 Wis. 336. 

Madison, c&tf.. Plank Boad Co. v. Watertown, 
<&G., Plank Road Co., 7 Wis., 59. 

In Bartholomew v. Bentley, 1 Ohio State Eepts. (N. S.), 41, the 
court said ; " No principle of law is, at this day, better established 
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or supported by stronger reason than that ' a corporation is strictly 
limited to the exercise of those powers which are speeiiically con- 
ferred upon it. The exercise of the corporate franchise being re- 
strictive of individual rights cannot be extended beyond the letter 
and spirit of the act of incorporation.' " 

4 Peter, 153. 

Bank of Chilicothe v. Swayne, 8 Ohio, 286. 

The books literally swarm with cases which establish this doc- 
trine, and could be mnltiplied almost indefinitely. 



II. 

KULEa OF CONSTKUCTION" OF CoEPOEATE OhAETEES. 

JVo Corporate Power is ever Created hy I-m^licaiion or 
Extended hy Construction. 



In the ease of Charles Eiver Bridge v. Waaren Bridge, 11 
Petei-B, 543, Tanex, 0. J., said : 

" Much has been said, in the argoment, of the principles of con- 
struction by which this law is to be expounded, and what under- 
takings, on the part of the State, may be implied. The court 
think there can be no serious dilHculty on that head. It is the 
grant of certain franchises by the public to a private corporation , 
and in a matter where the public interest ie concerned. The rule 
of construction in such cases, is well settled, both in England and 
by the decisions of our own tribunals. In 2 Barn, t& Adol., 793, 
in the case of tlio proprietors of the Stourbridge Canal, against 
Wheoly and others, the court say, ' the canal having been made, 
' under an act of" parliament, the rights of the plaintiffs are de- 
' rived entirely from, that act. This, like many other cases, is a 
' bargain between a company of adventurers and the public. The 
' fe?'m« of which are expressed in the statute, and the rule of 
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' conBtruetion in all such cases, is now fnlly eBtablished to be 
'this: That any ambiguity in the terms of the contract, must 
'operate against the adveuturers, and in favor oi the public and 
' the plaintiffs, can claim nothing that is not clearly given them 
' hy the act." ' 



Borrowing, ae we have done, our system of jurisprudence iVom 
the English law, and having adopted in every other case, civil and 
criminal, its rnlea for the construction of statutes, is there anything 
in our local situation, or in the nature of our political institutions, 
which should lead us to depart from the principle where corpora- 
tions are concerned ? 

Can any good reason be assigned for excepting this particular 
class of cases from the operation of the general principle ; and 
for introducing a new and adverse rule of construction in favor 
of corporations, while we adopt and adhere to the rules of construc- 
tion known to the English common law, in every other case with- 
out exception ? We think not — and it would present a singular 
spectacle, if, while the courts in England are restraining within the 
strictest limits, the spirit of monopoly and exclusive privileges in the 
nature of monopolies, and confming corporations to the privUeges 
plainly given to them in their charter, the courts of this country 
should be found enlarging these privileges ly implication, and 
construing a statute more unfavorablj to the public, and to the 
rights of community, than would be done in a like case in an Eng- 
lish court of justice. 

In the case of Winter v. The Muscagee H. Go.. 11 Georgia, 438, 
the eonrt said that, " corporations can exercise no power over the 
" corporators, beyond those conferred by the charter to which they 
" have subscribed, except by obtaining their agreement and con- 
" sent." 

The powers and provisions of a charter of corporations, are, as 
Judge Selden said once in regard to penalties : 

Hosted by GoOt^le 
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" Striatissimi juris to be enforced when they clearly exist, but' 
" never to be sought after or arrived at by an interpretation which 
" is either strained or unnecesearily rigid." 

See— Newhall v. Gal <& C. U. It M. Co, 14 111. 275. 

Said Jndgo Beeese, in the case of Peiersburgh v. Metzker, 21 
III., 205 : " The powers of all corporations are limited by the 
" grants in their charters, and oannot be extended beyond them." 

Corporations possess only jura minoru/n. They have not the 
power of contracting on all subjects, hke persons of full ago, sui 
juris. They have only just snch powers as are confen-ed on them 
hj the charfer, and no more. 

Seihreoht v. New Orleans, 12 La. Ann. 496. 
See, also — Smith v. Morse, 2 Oal. 524. 

In the case of the Pertnsylvania Mailroad Company v. Canal 
Commissioners, 21 Penn. State Eep. 9, Black, C J., said : 

" It may be, that the pricileges which the relator claims, might 
" arise by implication out of their charter, or some other of the 
" acts cited by their counsel, if we were at liberty to give to them 
" the broad construction which we sometimes apply to other laws 
" of a different character. But corporative powers can never he 
" created iy implication, nor extended hy construction. No privi- 
" lege is granted, unless it be expressed in plain and unequivocal 
" words, testifying the intention of the legislature in a manner too 
" plain to be misunderstood. "When the State means to clothe 
" a corporate body with a portion of her own sovereignty, and to 
" disarm herself to that extent of the powers which belong to her, 
" it is so easy to say so, that we will never believe it' to be meant 
" when it is not said ; and words of equivocal import are so easily 
" inserted by mistake or fraud, that every consideration of justice 
" and policy requires that they should be treated as nugatory when 
" they do find their way into the enactments of the legislature. 
" In the construction of a charter, to be in douit, is to b 
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" and every resolution which springs from douii, is against the cor- 
" ^oration. This is the rule sustained by all the oourts in this coun- 
" try and in England. "No other lias received the sanction of any 
" authority to which we owe much deference. This court has as- 
'■ Berted it times without numhcr. We have ruled five or six im- 
" portant cases upon it within the last year. "We seem not to have 
" made much impression on the professional mind, and we are 
" probably making as little now. But when respeoiaUe counsel 
" call on us hereafter, (as they doubtless wiU.) to enlarge corporate 
^^ powers hy construction, we can only repeat, again and again, 
" that our duty imperatively forbids. The privileges of thePenn- 
" Bylvania Railroad Company may be too rigidly restricted. If 
" the neefulness of the company would be increased by extending 
" them, let the legislature see to it. But let it be remembered that 
" nothing but plain English words will do it." 

See, also— The President of Jacksonville College v. Mc- 
Cormell, 12 III. 138. 

To show how strictly corporations are held to the very letter of 
their charter, it is only necessary to refer by way of a novel illus- 
tration to the case of the Auburn c6 Cato Plank Road Oortifo/ny 
V, Douglass, 5 Selden, 451, which was a suit brought by the 
plank road company aijainst the defendant, praying for an injunc- 
tion and for damages, because he, the defendant, had thrown open 
Ais^remzses on eocA side of the plank road, near the toll-gate, so 
that persons could pass around it if they saw fit. The court, in 
deciding this case say, "If the extent of the plaintiff's franchise 
is to be- determined by the terms of their charter, then all the 
rights they have is, to acquire the right of way for their road, 
lay down their plank and set op a toll gate and receive tolls. There 
is not a word in the plank road law giving them an exclusive priv- 
ilege whatever, or any right as against the adjoining proprietors. 
Do they take snch rights hy implication ? " The court then say : 
" It involves the great question, whether acts of the legislative 
power, conferring special privileges and parceling out the sover- 
eign rights of the people, are to be construed strictly according to 
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tlieir terms, or liborallj with a view to make the grant as benefi- 
cial as pcesiblo to the grantee ; whether corporations are to be con- 
tent with what ia expressly conceded to them by their cliarters, or 
are to encroacli beyond tlie terms of tliose charters upon the legis- 
lative power, and npon the rights of individuals, and to tate by 
implication whatever may be necessary or convenient for the exer- 
cise, or essential to the value of, their corporate rights" — and they 
decide that nothing is given by implication. 

2. Effeai of clause in a oKarter of a corporation declaring the act 
public, 

Shelford on R. vol. 1, p. 88. 

If an act of parliament be of a private nature it does not derive 
any additional weight or authority from having a clanse declaring 
it to be a public act. The nsnal clause for effecting this is, " that 
" this shall be a public act and shall be judicially taken notice of 
" as such." It must still be construed as a private act, the only 
objeet of the proviso making it a public act, is that it may be judici- 
ally taken notice of, and to save tlie expense of proving an attested 
copy. Such acts, passed on the petition of individuals, are to be 
construed as private agreements between parties. (3 Bos. & P. 
565 : 8 T. R. 468, 2 T. R. 705, 2 Bl. Com. 846. 

A local act with a clause declaring it to be a public act, and that 
it shall be taken notice of as such by all judges, &c., without be- 
ing specially pleaded, need not be proved either to have been 
examined with the parliament roll, or to have been printed by the 
king's printer, (Woodward v. Cotton, 1 C. M. & K. i4; Beau- 
mont & Mountain 10 Biug. 105, 4 M. & Scott 177; see Brett v. 
Beales, Moo. & M, 421.) A local act of parliament, though con- 
taining a clanse making it a public act, is not public notice of its 
powers over land therein mentioned. (Ballard v. Way, 1 Mees. & 
W. 520 ; 2 Gaie 61.) 

Whether an act of parliament is to be deemed a public act, 
binding on all the qneen's subjects, or merely,a private act, de- 
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pends npon the nature and substance of the case, and not upon 
the technical consideration whether the act does or does not con- 
tain a clause that it ehall be deemed a public act. (Dawson v. 
Paver, 5 Hare 415.) 

On the effect of an act conferring private rights, although de- 
clared to be a public act, see Prince's Case 8 Eep. 1 ; Perchard v. 
Haywood 8 T. R. 468 ; Hesse v. Stevenson 3 Bos. & P. 565 ; Perrj- 
V. Skinner, 2 Mees. & W. 471 ; 19 Vin. Abr. Tit. Statute (D) pi. 6 
p. 500.) 

Statutes relating to subjects in which the public at large arc 
interested are to be expounded largely and beneficially for the 
purposes for which they are enacted; while statutes which are 
applicable to private grants to individuals, of powers and privi- 
leges conferred and to be exercised with a special reference to their 
own advantages, although involving in their exercise incidentally 
benefits to the community, generally are to be construed strictly 
as against the grantees. (Bradley v. New York and New Haven 
Company 21 Conn. 194. 



In the case of Morgan v. Ooramissionera of Miami Co., 2 Black 
(U. S.) 723, Judge Wayne said that "neither privileges, powers 
" nor authorities can pass, unless they are given m unambiguous 
" words, and that an act giving special privileges must he construed 
" sirioUy." 

SiiELFOKD,in his work on Railways, vol. 1, p. 83, says: 

" Ambiguous words in a private act of parliament incorporating 
" a public company are to be construed against the company and 
" in favor of private property. {Scales v. Pickering 4 Bing. 448, 
" 1 M. & P. 495.) Where by a statute a special authority is dele- 
gated to particular persons affecting the property of individuals. 
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it must be strictly purauod, aad appear to be eo upon tbe face of 
their proceedings. (Rex v. Croke, Cowp. 56.) 

" Ambiguous words in an act of parliament autliorizing a public 
eompanj to take land by compulsory process, are to be construed 
against the company in favor of private property. (Webb v. 
Manebester and Leeds Raihv. Co., 1 Kailw. 0. 576 ; 4 My. & 
Or. 116.) 

Whero a bargain is made between a company of adventiirera 
and the public, the terms of the bargain are contained ia the act. 
The company can derive nothing which is not clearly given. 
(Kingston upon Hull Dock Co. v. La Marche, 8 B. & C. 42.) 

Where the language of an act of parliament obtaiaed by a com- 
pany imposing a tale or toil upon the public is amhiguous, that 
construction is to be adopted which would be most favorable 
to the interests of the public, and most against that of the oompany, 
because the company in bargaining with the public ought to take 
care to express distinctly what paymeata they receive, and because 
the public ought not to be charged, unless it be clear that it was 
so intended. 

Ambiguous words in a charter are to be construed most strongly 
ajainst the corporation. (Perrine v. Chesapeake & Delaware Canal 
Company, 9 Howard 172.) And a corporation created by statute 
can exercise no pnwers but those which are expressed or necessarily 
implied, (lb.) 

This arises from a principle of staid construction. See also 

Stormfettz v. Manor Turnpike Company, 13 Penn. (1 Harris) 555. 

!NoTA Bese.— See Morden v. Coinmis»ioners 

of Miami Co., 2 Black, 723. 
Commonwealth v. Erie o& North East R. Co., 
27 Penn. 351. 
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III. 

]t is ike duty of CouHs of Equity to keep all Corporations within 
the powers which tfmr charters gii^e ihem. 

Ill the case of the Miver Dee Navigation Co. v. North Midland 
Hailway Co.^ 1 Englisli Railway Cases, 114, the Lord Chancellor 
said, " I am not at liberty (even if I were in the least disposed, 
which I am not.) to withhold the jurisdiction of this conrt as exer- 
cised in the first case ia which it was exercised, that of Agar v. the 
liegents' Canal Company, Coopers' .Kept., I'T, where Lord Eldon 
proceeds simply on this, that he exercised the jurisdiction of this 
conrtfor the purpose of keeping these companies within the pow- 
ers which the acts give them, and a most wholesome exercise of the 
jurisdiction it is, because, great as the powers necessarily are to 
enable the companies to carry into effect works of this magnitude, 
it would be most prejudicial to the interests of all persons with 
whose property they interfere, if there were not a jurisdiction con- 
tinually open and ready to exercise its powers for the purpose of 
keeping ihem within that limit which the legislature lias Ihouglit 
proper to prescribe for the exercise of their powers. On that 
ground I should never be reluctant to entertain any such applica- 
tion. I think it most essential to the interest of the public, that such 
jurisdiction should exist, and should be exercised whenever a 
proper case for it is brought before the court, otherwise the resuk 
may be that after your property has been taken and destroyed,- 
after your house has been pulled down and a railway substituted 
in its place, you may have the satisfaction at a future period of 
discovering that the railway company were wrong. It would be a 
very tardy recompense, and one totally inadequate to iho injury of 
which the party has to complain, and individuals would be made 
to contend with companies who often have vast sums of money 
at their disposal, and that too not the money of the persons who 
are contending. It is a most material point to consider when you 
enter into a contest with an individual, whether he is spending his 
(?ww money or money over which he has a control, or in which he 
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has comparatively a small interest." — (Note. — This snggestion of 
the Lord Chancellor of the unequal contest which a minority 
wages against the illegal and high-handed acts of a majority is, we 
are awaro, most aptly illuBtrated in the case at har, because the 
defendants here are using our own money, which belongs to us as 
share-holders, to carry on the litigation against ns, and we might 
perhaps hesitate if the same appreciative judge did not imme- 
diately add, but) — " if these companies go beyond the powers 
which the legislature has given them, and in mistaken exercise of 
those powers interfere with the property of individuals, this court 
is louml to interfere, that was Lord Eldon's ground in Agar v. the 
Regenii Canal Co., Cooper's Kept., 11, and 1 see no reason whai- 
ever to depart from the rule there laid down and acted v/pon.''^ 

In the case of Kemp v, the London c& Brighton MaUway Co., 1 
English Railway Cases, 371, the court says : " Now I consider 
that there cannot be a more useful exercise of the jurisdiction of 
the court than in interfering to ascertian the rights between parties 
circumstanced as in this case. I look at the great powers which 
are necessarily given to these companies ; the variety of interests 
with which those powers may interfere, if not strictly exercised, 
according to the provisions of the acts; the necessity of immediate 
interposition; the injury to both parties if there be not a juris- 
diction constantly open, by which their respective rights may bo 
ascertained ; and then it appeai-s to me that this is of all others a 
situation of things in which this court ought to exercise tliat juris- 
diction. 

"My predecessors have estahlished the authority of this court to 
interfere in these cases, and I certainly feel it my duty not to re- 
pudiate a jurisdiction, the exercise of which I believe to be most 
essential to the interests of the numberless persons who are, in 
some way or other, affected by these great works which are now 
so universally being carried on throughout the country," 

The inconvenience to the company who were assuming to exer- 
cise doubtful powers having been urged, the Lord Ciiancellor, 
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p. 374, said : " I have no power, and it' I liatl / should not exercise 
it, to deprive one party of what he is entitled to because it is incon- 
venient to another party. 

"The company/ may or may not have taken proper meaaures to 
secnre to themselves those powers whicli are necessary for the 
sake of convenience in carrying their works into effect; if they 
have not, it is their misfortune. Tiiese companies procure ample 
powers, to be bestowed upon them ; but it not unfrectuently hap- 
pens, that, in flie course of their works, they find that they have 
not powers suflicient for perfecting all they contemplated. * * 
* * * I do not sit in this court to enlarge those powers lut to 
Tceep both parties within the limits which the legislature has pre- 
scribed y 

In the case of Well v. MancJiester t& Leeds R. Co., 4 Mylne & 
Craig, 119, tlie court said: "It is extremely important to watch 
over the interests of those whose property is affected by these 
companies to take care that the company shall not, in any misrep- 
resentation they may make, if they hare made any, be permitted 
to exercise powers beyond those which the act of parliament gives 
them, and to keep them most strictly within the powers of the act 
of parliament. The powers are so large, it may be necessary for 
the benefit of the public, but they are bo largo and so injurious to 
the interests of individuals, that I think it is the duty of every 
court to keep them most strictly within those powers, and if there 
be any reasonable doubt as to the extent of their powers they must 
go elsewhere and get enlarged powers ; but they will get none 
from me, by way of construction of their act of parliament." 

Natusch V. Irving, Gow on Partnership, p. 
398. 

Commonwealth v. the Pittshxirg (& Connellsville 
B. Ji. Co., 24 Penn. State Eep., 159. 

Bill of equity in_the Supreme Court and motion for a prelim- 
inary injunction. The bill charged that the defendants were par- 
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tially filling ap one of the locks at the outlet of the etato ciiaal at 
Pittsburgh, and caating an arch over it in such a manner ae to 
obstruct the use of it, and prayed for injunction to prevent them. 
The defendants admitted that they were doing so in the construc- 
tion of tlieir road, and urged as an excuse that that portion of the 
canal had never been of any vahiablo use to the state, and that for 
many j'ears it had lain in a condition of utter abandonment and 
desolation; and such seemed to be the fact, and in hia opinion, 
LowKiE, Judge, says : 

" And when railway companies or individuals exceed their statu- 
tory powers in dealing with other peoples property^ no question of 
damage is raised when an injunction is applied for; but simply 
one of the invasion of right, 1 Railway C, 135 ; 4 My. & Cr., 254. 
And railway companies will not be allowed to exercise their dis- 
cretion capriciously, 1 Kail. C, 238, but the court will supervise 
their discretion, &c. Railway companies mast stand upon a strict 
construction of their chartered privileges: 21 State K., 22 ; 9 Bea- 
van, 391; 2 Man. & Gr., 134; lid., 252; 1 Railway 0., 576 ; 
3 id., 563 ; 21 Eng. L. & E. E. 620. With the immense powers 
that are freely and loosely given to them, this much restraint is 
essential to the protection of private rights: S, Railway C, 154, 
504, 636 ; 4 Myl. & Or., 120. 

If they step one inch beyond their chartered privileges to the 
prejudice of others, orbf the stockholders, or ofi'er to do any act 
without the prescribed preliminary steps, they are liable to be en- 
joined irrespective of the amount of damage. 

Damage or no damage to others, they must obey their charier, 
and that was our decision in the late case of Manderson v. Com- 
mercial Bank. This will be the order, even if the plaintiff's title 
is doubtful, if the duty be plain. 6 Ves. 703, 2 Mer. 29. And 
they may be enjoined from commencing their road without suffi- 
cient capital. 1 My. & K. 154 ; 2 M. & "W. 824. Such, at least, 
is the practice elsewhere, and it may be well for us to learn by the 
experience of othere. 
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A corporation has only the powers vested in it by law, 1 Kyd. 
on Corp. 65 ; 3 Oranch. 12T; 7 Id. 390 ; 8 Wheaton, 388. It; is 
limited to the powers granted to it. 2 Kent, 298 ; 4 Pet. 152 ; 5 
Id. 641 ; 1 Sumner, 47; 13 Peters, 621 S Kelly, 31 ; 25 Minn. 
493; 6 W. & S. 101; 9 Id. 97; Manning & Granger, 870; 6 
Paige, 234 ; 20 Yermont, Whitcomh v. Eood.' The franchises of a 
corporation cannot be granted away by its own act. . 9 W. & S. 
17 ; 22 Pick. 132." 

Louisiana State Bank v. Orleans Nav. Co., 
3 Louisiana Annual Reports, 314, 

The court in this case said, "that a corporation being the crea- 
ture of the law, possesses only those powers which the charter of 
its ereatiou confers upon it, either expressly or as incidental to 
its very existence. And it is our duty to follow it and to impress 
on all those intrusted with municipal authority, the necessity of 
conferring this action within the just, lawful, and well defined 
limits." 

Everhart v. Philadelphia and West Cheats 
R. R. Co., 28 Penn. 353. 

The court in this case eay : 

" Nothing is plainer than that an alteration of a charter by the 
legislature may be so extensive and radical as to work an entire 
dissolution of the contracts entered into by the subscriber to the 
stock, as by procuring an amendment which sv^peradda to the 
original undertaMng an entirely new enterprise. Every individ- 
ual owner of shares expects, and indeed stipulates with the other 
ownere as a body corporate, to pay them his proportion of the 
expense which a majority may please to incur in the promotion of 
the particular objects of the corporation. By acquiring an inter- 
est in the corporation, therefore, he enters into an obligation with it 
in the nature of a special contract, the terms of which are limited 
hy the specific provisions, rights and liabilities, detailed in the act 
of incorporation. To make a valid change in this private contract 
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as in any other, the assent of both parties is indispensable. The 
corporation on one part can assent by a vote of the majority — the 
individual on the other part by his own personal act. Conse- 
quently where an assessment is sued for, to advance objects essen- 
tially different from those originally contemplated, they cannot be 
recovered, because they are not made in conformity to the defend- 
ant's special contract with the corporation, Angell & Ames on 
Cor. 538; Union Lock of Canal Co. v. Toione, 1 N. H. K. 44; 
8 Mass K. 268 ; 10 Mass. 384 ; 1 Barbour E. 157 ; 1 Harris ; Hes- 
ter V. Charleston R. E. Co.'''' 

Coininonwealih v. Erie and North Mast R. R. 
Co., 27 Penn. 351. 

In deciding this case. Chief Justice Black said : 

" This case requires ns to give a construction to the charter of a 
private corporation. The frequency of such eases excites some 
surprise, , when we reflect than an act of incorporation is, and al- 
ways must be, interpreted by a rule so simple, that no man, 
whether lawyer or layman, can misunderstand or misapply it. 
That which a company is authorized to do by its act of incorpora- 
tion, it may do; beyond that all its acts are illegal. And the power 
must be given in plain words or by necessary implication. All 
powers not given in this direct aud unmistakable way, are withheld. 
It is strange that the Attorney-General, or anybody else, should 
complain against a company that keeps itself within bounds, which 
are always thus clearly marked, and equally strange that a com- 
pany that has happened to transgress them, should come before us 
•mith the faintest hope of being sustained. In such cases, ingenuity 
has nothing to work with, since nothing can be either proved or 
disproved by logic or inferential reasoning. If you assert that a 
corporation has certain privileges, show us the words of the legis- 
lature conferring them. Failing in this, you must give np your 
claim, for nothing else can possibly- avail you. A doubtful char- 
ter does not exist ; because whatever is doubtful, is decisively cer- 
tain against the corporation. 
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'■ If loss or iiijniy comes to anybody in consequence of an ig- 
norant disregard of this principle, it is not our fault. We' have 
done all that in us lay *o impress it on the public mind, and to 
warn corporations of the danger they might incur by disobedience. 
We enforced it to the utmost on the Bank of Pennsylvania v. 
The Oommonwealth ; Susquehannah R. li. Co. v. San}>ury dh Erie 
H. B. Co. ; The Pennsylvania li. B. Co. v. Canal Commissioners ; 
The Commonwealth v. The .FranMin Canal Co., and in many other 
cases. All of our predecessors on this bench occupied the same 
ground. The doctrine is maintained by the Supreme Court of the 
United States, and in many States of the Xluion. Even in Eng- 
land, the justice and necessity of it are universally acknowledged 
and acted upon. But we do not mean to discnss the subject over 
again. The lawyer who is not already familiar with the numerous 
authorities npon it, to be found in every book of reports, will prob- 
ably never become so ; and the citizen who does not believe it to be 
a most salutary feature in our jurisprudence, would hardly ie con- 
miioed, though one rose from the dead. See Moran v. Commis- 
sioners of Miami Co., 2 Black. T23," 

In the case of Reg. v. Eastern Counties of Railway Co., 2 Kail- 
way Cases, 736— p. 752-T5i, Lord' Chkatham said : 

" It is extremely important, to watch over the interests of those 
whose property is affected by these companies, to take care care that 
the company shall not in any misrepresentation they may make, if 
they have made any, be permitted to exercise powers beyond those 
which the act of parliament gives them, and to keep them moat 
strictly within the powers of the act of parliament. The powers 
are so large and so injurious to the interests of individuals, that I 
think it is the duty of every court, to keep them most strictly 
wilhin those powers; and if there be reasonable doubt as to the 
extent of their powers, they must go elsewhere and get enlarged 
powere ; but they will get none from me by way of construction of 
tiieir act of parliament. WeUb v. Manchester & Leeds Railway 
Co., 4 My. & Cr. 120 ; 1 Eailway Co. 599 ; see Scales v. Pickering, 
1 M. & P,, 195; 4 Bink. 448. These companies procure ample 
powers to be bestowed npon them ; but it not nnfrequeutly hap- 
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pens, that, in tiie course of their works, they find that they have 
not powers sufficient for perfecting all they contemplate ; when 
that is the ease, they must either malce what bargain they can with 
the persons whose rights are adverse to them, or tliey must again 
apply to parliament to have their powers enlarged. The Court of 
Chancery does not sit to enlarge such powers, but to keep both 
parties within the limits which the legislature lias prescribed- 
Kemp V. London c6 Brighton Railway Co., 1 Eailw. C. 508. See 
8 and 9 Vict. c. 18, s. 16, ii. post." 

See— " 1 Shelford on Railways, 71-72. 

Private acta of incorporation, which confer power to subject 
private property to public use, should be strictly construed. 

Moorhead v. Little Miami Ii. R. Co., 17 
Ohio, 340. 

Tn all questions of power, arising under the act of a legislature, 
granting a franchise like that of a railroad company, the test of the 
existence of the power is to be found in the inquiry whether the 
same is expressly granted, or whether it is incidental to any express 
grant or power, and necessary to its accomplishment. 

State of Maryland v. Baltimore c& Ohio M. B. 

Co., 6 Gill., 363. 
Shelford on R., vol. 1, p. 98. 



IV. 

A Chaktek of a Corpokation is a Contkact. 
1st, Between ike State and the corporaiion; and, 2d, between the 
corporation and the shareholders, and every act which impairs 
these contracts, whether ly the State towards the corporation or hy 
the corporation, towards the shareholders, is unconstitutional and 



1. In the case of The Northern B. B. Co. v. Miller, 10 Bar- 
bour, 28, the court said : It is proper then to Inquire who are the 
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parties to the contract created by the granting and acceptance of a 
charter of iacorporatioD. These are, primarily, the State which 
makes the grant, and the trustees, directors or other persons, by 
whatsoever name they are called, by whora the affairs ot the cor- 
poration are managed. The corporators, or stockholders, by whom 
the funds are advanced and who expect to be reimbursed by the 
profits on the business of the company, are also parties. The cor- 
poration itself, which is the offspring of the charter, and ia an 
artificial being, invisible, intangible and existing only in contem- 
plation of law, is also, in a certain sense, a party. But as the lat- 
ter can only act through the medium of its trustees, directors, or 
other managers, it ia more proper to say that the State, the trustees, 
&c., and the corporators are the parties to the contract, [4 Wheat., 
636, 643, 657, TOO.] It is not denied that an act of the legislature 
altering a charter in a material respect, without the consent of the 
corporation, is an act impairing the obligation of the contract, and 
is therefore unconstitutional and void, \_Dartinouth Ooll. v. Wood- 
ward, 4 Wheat., 518.] 

Ifiss., 0. <& Red S. R. Co. v. Gross, 20 Ark., 
449. 
The court said "that the charter is the law of the contract be- 
tween the corporation and a subscriber to its capital stock. That 
the corporation has no right to depart from the law or violate the 
contract of the subscriber," and on page 452, the court said, " that 
if directors undertake to mate, an unwarrantable departure from 
the provisions of the charter, in the location or construction of the 
road, or in fhe appropriation of the funds of the company, the 
stoehholder has his remedy by injunction." 

Tov/ng v. Harrison, 6 Geo., 130. 

The law which must control in this case is laid down by J. Davis 
in the ease of 

Clearwater v. Meredith, 1 Wallace, 39, 40, 41, 
10. 
See also— Wew Orleans R. R. Co. v. Harris, 37 Miss., 
509. 
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In Mann v. Penis, 2 Sandford C!i., 258, it was decided that a 
sbareholdcr holding one hundred ehares of stock, on which more 
than halt- of the nominal amonnt had heen paid, by an agreement 
■with the directors, received full scrip for sixty shares, and soon 
after relincLuished the remainder to the corporation. On the cor- 
poration subsequently passing into the hands of a receiver, it was 
held, that the creditors and other stockholders who did not assent, 
were not affected by that arrangement, and that such shareholder 
must make the whole hundred shares full stock, if it were neces- 
sary to discharge the corporate liabilities ; and this was on the 
ground that, the shareholder had, by subscribing, contracted with 
all the other shareholders that he would furnish so much aa he 
subscribed to the capital stock, and this shows the interest which 
each shareholder lias in the funds of a corporation. 

In the case of Mann v, Currel, 2 Barbour's Kept., 299, the court 
decided that a certificate of stock is a contract between the stock- 
holder and the corporation, and that a person remains a stockholder 
until he surrenders up his stock to the company and a transfer is 
made on the books of the company; and then the court adds that, 
an agreement to consolidote the stock could not affect the rights of 
creditors of the company or of the other stockholders who were 
not parties to the arrangement. 

Charters of corporations are contracts made by the legislature in 
behalf of every pei-son interested in anything to be done under 
them, 

1 Shelford on Railways, p, Tl. 
Blakemore v. Glainorganshire Canal Naviga- 
tion Co., 1 My. & K,, 162-3. 
Bex V, Cumherworth, 3 B, & Ad., 108 ; 1 Nev, 

& P., 19T. 
R&e V. Greenwich B. Co., 4 Nev. & M,, 458. 
Lee V. Milnre, Mees. & W,, 839, 
Shand V, Henderson, 2 Dow P, C, 521, 
Lee V. Milner, 4 Y. & Coll., 618. 
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Hence, every substantial alteration of a charter, without tJic con- 
sent of tlie corporation, is void. 

The Commonwealth v. CuUen, 13 Pciin., 133. 

In Blakemore v. the Glamorganshire Canal Co., 1 Myl. & Keen, 
162, Lord Eldon says; ""When I look upon those acts of Parlia- 
ment, I regard them all in the light of contracts made by the leg- 
islature on behalf of every person interested in anything to he done 
under them; and 1 have no hesitation in asserting that, tinless that 
principle is applied \a construing statutes of this description, they 
will become instruments of greater oppression tftan anything in the 
whole system of administration under our constitution. Sucli acts 
of parliament have now become extremely numerous, and from 
their number and operation they eo much affect individuals, that I 
apprehend those who come for tliem to parliament, do, in effect, 
undertake that they shall do and submit to whatever the legisla- 
ture empowers and compels them to do; and that they shall do 
and shall forbear all that they are reijuired to do and to forbear, as 
well with reference to the interests of the public as with reference 
to the interests of individuals. 

See also to the same effect, 

Zee y. Milner, 2 You. & Coll., 618. 

2. The contract of a shareholder in a corporation cannot be 
altered or varied by the corporation without the assent of the indi- 
vidual shareholder; and every substantial alteration, without his 
consent, is void. 

Hartford S New Haven E. JR. Go. v. Croswell, 5 Hill, 386. 
This was a case where the legislature of Connecticut in May, 1833, 
passed an act incorporating the Hartford and New Haven K. !E. 
Co., with power to construct a railroad from the town of Hartford 
to tlie city of JSew Haven. In May, 1839, the legislature of Con- 
necticut amended the act of incorporation authorizing the company 
to procure, charter, or purchase and hold such number of steam- 
boats to be used in connection with their road, as they might deem 
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expedient, to an amount not exceediag $300,000. On tlie 2d of 
Saly, the board of directors resolved to accept the amendment, and 
in September, 1839, the stockholders formally accepted the amend- 
ment; bnt the defendant, who was a enbscriber to the original 
stock, was not present and it did not appear that he had ever sig- 
nified his acceptance. The defendant was called upon to pay an 
installment, bat refused. Suit was brought against him. Tlie de- 
fence was, that the plaintiffs were eeekiug to enforce a difl'erent 
contract from that into which the defendant entered when ho sub- 
scribed for tlie stock. The opinion was rendered by C. J. Nelson, 
who said : 

"The contract thus entered into was as specific and definite as 
the chai-ter of the company conld make it; and the meaning and 
intent of the parties cannot therefore be mistaken. It was a con- 
tract to take stock in an association incorporated for a parflcnlar 
object, having such limited and well defined powers as were neces- 
sary to the accomplishment of that object. The defendant assented 
to the object by his subscription, and thereby agreed that his inter- 
est should be pnbject to the direction and control of the powers 
thus expressly conferred, but nothing more. 

"Since entering into this contract, the plaintiffs have procured 
an amendment of their charter, by which they have superadded to 
their original undertakings a new and very different enterprise, 
and for aught that can be known, a very hazardous one, with the 
necessary additional powers to carry it into effect. Instead of 
confining their operations to the construclion and management of 
their raih-oad between Hartford and New Haven, they have undei"- 
taken to establish and maintain a line of water communication by 
means of steamboats, at an expense not to exceed $200,000; to all 
which, it is insisted, the contract of the defendant has become sub- 
ject without his approbation or assent. 

" It is most obvious, if incorporated companies can succeed in 
establishing this sort of absolute control over the original contract 
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entered into with tiiein by the several corporators, there is no limit 
to which it may not be earned, short of that which defines the 
boundary of legislative authority. The propoaition is too mon- 
strona to be entertained for a moment. Corporations possess no 
such powei'. Indeed, they can exercise no powers over the corpo- 
rators beyond those conferred by the charter to wliich they have 
subscribed, except on the condition of their agreement to consent. 
This is so in the case ot private associations, wliere the articles 
entered into and snbscribed by the members are regarded as the 
fundamental law or constitution of the society, which can only be 
changed by the unanimous voice of the stockholders. {Livingston 
V. Lynch, 4 John Ch., Ecpt. 573; Coll. on Part., 641.) So here, 
the original charter is the fundamental law of the association— the 
constitution which prescribes limits to the directors, officers and 
agents of company not only, but to the action ot tlie corporate 
body itself, and no radical change or alteration can be made or 
allowed, by which new and additional objects are to be accom- 
plished or responsibilities incurred by the company, bo as to bind 
the individuals composing it, without their assent. 

" The question has been the object of consideration in Massa- 
chuactts and Pennsylvania ; and in each, the courts have not 
hesitated to maintain the inviolability of the contract as originally 
entered into, denying to the company the power of altering it 
essentially, and of binding the subscribers who have not given 
their assent." 

Macedon <& Bristol flank R. Go. v, Lapham,, 

IS Barb. 318. 
Chapman et al. v. M. R. t6 L. E. B. B. Co., 

5 Ohio State, 136. 
Hester v. Memp. <& C. B. B., 33 Miss. 373. 
Champion v. Memp. R. R. Co., 35 Miss. 692. 

The number of cases which could and can be adduced in sup- 
port of the above doctrine, is almost innumerable, and can be found 
in tlie reports of almost every State in the Union — and the great 
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principle which they establish is, that no legislature can alter or 
change the fuDdamontal contract of the shareholders ; and if this is 
so, how can a set of stockholders, who happen temporarily to bo 
in the majority, alter and change that contract without the consent 
of all the parties to thai contract f Are not the minority of stock- 
holders as much parties to tJie contract as the majority f Is it in 
the power of hnman ingenuity to disprove this position ? 

"An assent of stoekholdei-s to amendments changing or extending 
the objects, or increasing the powers, or enlarging the liabilities of 
the corporation, in any matter fundamental, is not to be presumed, 
but must be proved. 

"There is no proof in this case, that these plaintiffs or their 
grantors have ever consented to any change in the contract as orig- 
inally made between the corporations, of which they are memberB, 
whatever the directors or a majority of the corporation may have 
done on their own account." 

March V E. E. Co., 43 N. H. 535-6. 

If the sale, consolidation and extermination of the Galena and 
Chicago Union Railroad Company, as a distinct and independ- 
ent corporation, and its amalgamation with the Chicago and 
Korth Western Railway Company, and all of the railroads it 
has ever bnilt, bought, or absorbed— together with the assump- 
tion of millions of debts and liabilities — is not something of an 
alteration and change of tha /undamental contract of the sliare- 
holders of that company, and of the objects with which it 
was formed, then the human understanding is incapable of com- 
prehending what constitutes a change or alteration in the affaire 
of man. 

In tlie case of Wetter v Mississippi Eailroad Company, 20 Ark. 
463, the court held that, where the charter, nnder which a rail- 
road corporation was formed, having definitely fixed the termini 
and route of the road before the appellant became a subscriber to 
its capital stock, this was held to give the law of his contract. 
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"Where a company was incorporated to build a railway across tho 
State, as a continuous project under one management with a com- 
mon interest, and the charter was ai^terwards amended so as to di- 
vide the project into three parts, to be under separate control : 
Held, that it was such a change in the contract as would release 
the subscribers. 

Supervisors v. Miss. li. R. Co., 31 111. 338. 

Amendments proposed to a charter, are not to be regarded as 
the acta of the corpoi'ation, Tnerely hecaiise they are offered under 
the corporate seal. The court may inquire into the authority by 
which the seal was affixed. 

St. Mary's Church, 7 S. & E. .517. 

In corporations, where there are different classes, if there be no 
provision in the charter concerning alterations, the majority of 
each class must consent, before the charter can be altered, lb. 

Therefore, where the trustees of a corporation consisted of three 
clerical and eight lay members, and one of tJie former was ex- 
cluded from the board, without authority, by a resolution of the 
latter, it was decided that resolutions, passed in the absence of the 
excluded clerical members, for altering the fundamental articles 
of the charter, were illegal. lb. 

The directors of an incorporated company, to whom the manage- 
ment of the concern is given generally, have no authority to apply 
to the legislature to increase their powers; and a resolve of the 
legislature, passed on such application without authority from the 
company, giving pov^er to the company to raise an additional assess- 
ment on the stockholders, is void. 

Marlborough Manf. So. v. Smith, 2 Conn. 67i). 
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Illinois Oases. 

The defendanfe in this case, in order to substantiate their claims 
and justify tlisir action, have placed before the court and the pub- 
lic, certain decisions of the Supreme Oourt of the State of Illinois, 
relating to amendments of charters by the legislature, and have 
cited several inataneea where consolidations of railroads have been 
made without any question, and they seek to draw the inference 
therefrom, that they were perfectly justified in pursuing the course 
which they did; in overwhelming and drowning the Galena and 
Chicago Union Railroad Company. 

But we remark, in the first place, that there is no case in the 
State of Illinois, which haa ever come before any court which we 
have ever heard of, where a shareholder sought to test the legality 
of any consolidation, such aa the present, by a direct proceeding 
like that ot the complainant in this case. 

3. That ail of the reported cases, but three, which are in any 
way analogous, or which involve the principles that enter into 
the general subject of consolidations, are actions at law, brought 
to collect the amount of subscriptions to the stock of the companies ; 
and do not involve any such questions as are here presented, of 
compelling a stockholder in one corporation to become liable for 
millions of dollars ot the debts of another corporation. 

3. That most every case in Illinois, where subscribers to the 
stock of corporations have questioned the propriety of amend- 
ments, have been cases where the changes were not fundamental at 
all, but mere deflections from a a'ooked to a straight line— a change 
from one town to another, on the general course, to a given point— 
and were not considered a radical change at all. 

4. That there is no reported cf^e whatever in Illinois where 
any shareholder ever contested the terms of any consolidation at 
all, Or where the facts and circumstances correspond to the case at 



yGoot^le 



46 

5. The cases which have been decided, in regard to amending 
charters, have not been characterized by any particular uni- 
formity, and in eeveral of the most important ones which 
are relied upon, the jndgcs themselves did not agree, and in 
two instances, at least, dissenting opinions were delivered ; and it 
may be remarked, that the Snpreme Court of Illinois is composed 
of three judges, and that Judge Caton, judging from his opinions, 
does not seem to believe in the vested rights of corporations or 
corporators at all, and seems to hold to the opinion, that it is an im- 
plied understanding always, that the contract of a shareholder in a 
corporation, is liable to bo changed to anj' extent at any time. 
Judge Bbeese and Judge Walkek do not seem to entertain any such 
views whatever. 

But however this may be, this case is to be determined by the 
United States Court — and " although it is the practice of the Su- 
preme Court of the United States to follow the latest settled adju- 
dications of the State courts giving construction to the laws and 
constitutions of their own States, it will not necessarily follow de- 
cisions which may prove but oscillations in the course of such 
judicial settlement. 

Nor will it follow any adjudication to such an extent as to make 
a sacrifice of truth, Jmttce and law." 

Gel^cTce v. City of Dubuque, 1 Wallace, 175. 

Moreover, " where private rights are to be determined by com- 
mon law rules, this court does not feel bound by the decision of 
State courts." 

Chicago City v. Robhins, 2 Black. 418. 

Neither are the decisions of State courts binding on this court, 
in a question of constitutional law. 

Jefferson Bramch Bcmh v. Skelly, 1 Black. 436. 

And in order that there may be no misunderstanding as to what 
the Illinois cases actually do decide, we propose to refer to the 
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most important eases which have been decided, in order that the 
eonrt may see tiow they compare with the cases in^other States 
and especially with the decisions of the United States Supreme 
Court. 

1. S])rague v. Illinois River Railroad Company, 19 111. 175- 

This was a bill in equity, tiled by Charles Sprague, a simple tax 
payer of Cass county, to prevent the county of Cass from issuing 
bonds to aid in the construction of the Illinois River Railroad, 
to which enterprise that county had become a subscriber by a vote 
of the people. It appeared from the bill — 

1. That the railroad was incorporated February 11, 1853, for 
the purpose of building a railroad from Jacksonville, Morgan 
county, to LaSalle, LaSalle countj-, Illinois. 2nd. That on March 
1, 1854, the legislature passed an act amending the chartei' of the 
Illinois Rail road Company, by which amendments, it first repealed 
the original corporators out, and appointed new ones. 

2. It provided that the Illinois Railroad Company might consol- 
idate with any road, built, or to be built, and to make connections 
with such road at any point on the route of the Illinois Railroad, 
and that the company should not be required to build north of such 
connection. 3rd. That the subscription of Cass county, as voted, 
shall not be affected by the amendment. 

8. On the 10th of May, 1854, the Cass county court directed 
the county judge to subscribe $50,000 stock to the company, which 
he did. 

4. At the session of the legislature, in 1857, two acts were 
passed, amending the charter— one section expressly declares that 
the vote of Cass connty, in 1853, to subscribe to the stock of the 
Illinois Railroad Company, was legal, and that the subscription on 
the 10th of May, 1854, was legally taken, and requires and directs 
the Connty Court of Cass county to issue bonds to the company 
for $50,000. 
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5. The bill further alleged, that the Illinois Railroad Company- 
had located their road from Virffinia, Case county, north to Pckin, 
and from thence acroes to the Illinois river, to the .junction of fho 
Peoria & Rannibal road, and are now building a bridge across the 
Illinois river at Pekin, with a view to terminate said road at said 
junction, and that the character of the country is such as to render 
the building of a road impracticable. 

6. The bill then shows that the conntj court was just 
about to issue $50,000 county bonds to the Illinois Eailroad by 
virtue of the subscription above referred to, and which had been 
legalized. 

An injunction was granted, ^x parte, and the county judge ad- 
mitted al! of the facts stated in the bill, and merely stated that 
when he made the subscription, he did not know of the existence 
of the amendments of 1854, as the laws had not at that time been 
published. 

The Illinois River Railroad Company answered, admitting all the 
allegations of the hili, with the following qualiiications: 

1. That the directors of the Illinois River Railroad Company 
had never established any northern terminus at any point north 
of LaSallo. 

2. That, although the road had been located from Pekin, across 
the Illinois river, io the line of the Peoria & Hannibal Road, and 
an arrangement had been made with said road for running cars 
over their road, yet they had not terminated their road at the 
junction, but that the road will be extended further north, 

3. The answer then set out the order of the County Court of 
Cass county, directing the eubecnption of the $50,000 stock, and 
the issuing of the bonds, and claimed that the transaction was 
legal and right. 

This statement has been made with some care, and in detail, in 
order to see what was at issue, and if we were to stop here, it 
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■would be impossible to tell what particular right of Charles 
Sprague had been invaded, or what illegal act the county of Cass 
had been guilty of, and if the invesligatiou be inrther diligently 
pursued, we shall not be much wiser. All that the record shows, 
is, that when the cause came on to be heard, that the hill was dis- 
missed, and that the plaintiff took the case up to the Supreme 
Court, and assigned for error; the dissolution of the injunction — -not 
a point is given ; and what questions were ari^ued at the bar, is 
nowhere stated ; but as the whole record was before the court, it 
is interred from the opinion of the court, that the right of the 
legislature to amend the charter, was in some way questioned, and 
the subject of consolidations broached, but aa it nowhere, from be- 
ginning to end, appears that any consolidation was ever made by 
the Illinois River Railroad Company, with any other, of any sort 
or character, or bind, it is impossible to tell how tltat question came 
before the court — and when it is considered that the subscription 
which Sprague was fighting was made to the vsn/ charter that 
authorized consolidations to he made, and was expressly legalized 
by the legislature, it still farther excites our wonder. The names 
of very able counsel are appended to the record, hut how this 
subject of consolidations came up, when none had been made, is 
not now apparent. 

It is possible tliat the usually very accurate reporter may have 
entirely omi!tted something from the case, for we do not understand 
how so extraordinary an opinion could have been rendered if there 
was not something in the case to warrant it — -more tlian now ap- 
pears. 

Charles Sprague does not appear to have been a stockholder in 
the road at all; but, in the commencement to the statement of ilie 
case, it is said that " Charles Sprague filed his bill in the Cass Cir- 
cuit Court, showing that he is a resident of Cass county, and the 
owner of real estate situated in Cass county and of pereona! estate 
on which taxes are regularly levied for county purposes," It no- 
where appears that he had suilered any injury over and above 
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any body else at all, and we do not see wliat other qnestion was or 
could come legitimately before the court, than the right, power 
and authority of Cass county to issue the $50,000 of bonds in pay- 
ment of the stock which they had, by a vote of the citizens, au- 
thorized to be taken, and the bonds issned ; and yet, Judge Caton, 
after having, in the very opening sentence, decided the whole case 
by stating tliat the change which had been anthorized by tlie legis- 
latare was not an essential and material departure from the pur- 
poses and objects specified, then proceeds to give his views at 
length, upon the propriety, in many instances,, of allowing railroads 
to consolidate with each other, in order to accomplish the end which 
the projectors had in view, to- wit, " to make tlie undertaking a snc- 
cess and the investment a profitable one," And he illustrates 
he means, by citing the New York Central Eailroad, which was at 
first composed of a number of distinct corporations and which 
afterwards became consolidated into one continucms line, by virtue 
of some act of the legislature ot the State of Hew York, in which 
he argues generally, that, in such cases, the majority should rule, 
and he depicts with considerable earnestness what the conse 
quences might be if one "stupid or obstinate holder of one share 
should tie up the hands of all the rest. He thinks that there 
under such circnmstances, no vested right to be interposed, and 
a matter of public policy should be so declared ;'' and then signifi- 
cantly adds that, " there must be s, palpable abuse of power iy the 
ffiajority, or governing authority, to the prejvdiee of the mmorityor 
dias&nting portion, iefore the courts wovid he avihorised to declare its 
esierciae iUegal. Bad faith or fraud, says he, would vitiate such 
acts as well in these as in other cases." 

He then proceeds to say, that, in the history of oiir State, there 
have been numerous instances of amending charters, and that 
many charters contain power in them authorizing consolidations, 
and that no instance can be found where the unanimous consent of 
all the shareliolders of the corporations is made necessary to an 
acceptance of such amendments, or to effect a proposed consolida- 
tion. Just then it appears to have occurred to the j udge, that there 
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was something in the point that each things -were not quite so re- 
gardful of the rights of individuals as thoj might be, and he says: 
"But it>iaj be objected (page 180) that this course of legislation 
and action, however uniform and long continued, canrwt acquire 
the force of constitutional law, or rather of constitutional construc- 
tion, and that this question involves the sacred right of individuals 
to possess, manage, and enjoy their own as they may tliink best, 
as well as the right of contract, expressed or implied, upon enter- 
ing into these associations." And how was this objection, which 
suddenly forced itself upon his mind, as it would any reiiecting 
mind, answered ? Wili it be believed that all the answer 
that was given to this objection was that, "long continued and 
uniform acquiescence in the exercise of this power, by those 
interested im, the stocks of these corporations and by the pro- 
fession, shows the undoubted understanding of all, that this is a 
rightful and necessary exercise of power, and he is a bold man 
indeed who, supposing that he has been favored with some glimmer 
of constitutional light which has never been vouchsafed to any 
otter, shall hold that this has all been usurpation of power and 
ruthless trampling upon individual rights. A becoming distrust 
of our own capacity should induce us to hesitate long before up- 
turning everything which has been eo long considered settled, and 
BO uniformly acquiesced in." 

And this is a faithful specimen of the reasoning which pervades 
this entire opinion. It is one of tlie most extraordinary opinions 
ever penned by an enhghtened jurist. It is the veriest satire 
. upon raaena charta and constitutional rights which any man ever 
composed, and holding aloff this host of reasons he calls upon all to 
witness that,'" those interested in the stocks of those corporations 
and %\ie ^ofess'km have acquiesced^'' in such things until they have 
become law. 'We do not know how those interested in stocks have 
regarded acts snch as these of destroying the property of a minor- 
ity by the will of a majority, but we protest, in the name of all that 
is sacred, against committing the profession to any si 
ticmal law. 
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We do not know, it ia true, of tlie particular acts whicli Judge 
Caton would commit ub to, bnt if he means to eay that there have 
been wiany instances in which tlie majority in corporations have 
done most outrageous and high-handed things, and that they have 
been acquiesced in, we agree with him ; but if he means to say that 
these things have been so frequent in this State, and have been 
acquiesced in so often, that stoclt holders in corporations and some 
briefless bamaters have stood by and seon them done, and therefore 
it has become hiw, we will not, for one humble disciple of Edward 
Coke, esq,, submit to any such imputation, and we say that the 
constitution of the United States, of this State, and numerous de- 
cisions of the United States Court are against him, and that as dis- 
tinguished a jurist a&. he may be, that he should hesitate long 
before " upturning everything which has been so long considered 
settled and so uniformly acquiesced in." We do not interpose our 
feeblo powers, but we cite him to the opinions of Maesiiail, Stoky, 
Kent, Shaw, Tanet, Wayne and Davis, and beg leave to refer 
to numerous adjudications in the courts and of the various States 
ot the Union, so utterly at variance with these views, that we do not 
feel at all dishearteued in our attempt to expose these fallacies, 
especially when they appear to he almost volunteered, and when 
the questions did not, and could not, come legitimately before the 
court. 

We have now given copious samples of the reasoning made use 
ot in this case ; and we have been constrained to do so, as this case 
Aas 'bem, cited as establishing principles directly the reverse of those 
for which we contend, but we fee! great satisfaction in knowing 
that Judge Bhbese dissented in toto from all the positions here 
assumed by Judge Caton, and we feel more than assured that 
these views do not, and did not, meet the mind of Judge Walkek, 
and have since been essentially repudiated by him. 

We have one other remark to make, lest this court, and others, 
may be misled by the reference made by Judge Caton to the way 
and manner in which the several railroad corporations, composing 
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the J^. T. Central Eailroad, were consolidated. One wonld sup- 
pose, fVora reading the opinion of Judge Caton, that the consoli- 
dation was effected, and they were all combined by a simple act of 
the legislature, witliout consulting the etoclcholders at all. Now, 
such ie not, and was not, the fact ; and if any one will turn to the 
Beesion Jaws of New Tori: for 1853, page 110, they will find the law, 
nnder which those vast interests were combined. They will there see 
that the rights of the stockholders were not on]y. respected, but pro- 
tected, to the last degree ; and that, when the stockholders conld not 
agree, that their rights were settled in a court of their own selec- 
tion — they were not slaughtered by a merciless and nnscrnpiilous 
majority. Tiie diiGculties which snrrounded that consolidation do 
not appear in Judge Oatok's opinion; and if any one will inquire 
of those who know, they will find that the consolidation of the sev- 
eral railroad corporations from Schoneetedj to Buffalo, which now 
compose the New York Central Kailroad Company, baffled the 
very best lawyers and jurists of that Slate. 

And that the legislature only interfered, when the interruptions 
to travel, by the breaks in the line, became so great as to render it, 
in the estimation of the legislature, a public nuisance; and they 
ordered it abolished by the exercise of the sovereign powers of the 
State, and ordered the stockholders to combine their interests into 
one common fond, and make an unh'oken, eonUnuom line, or tliey 
would do it for thein; and they, finally acting upon that principle 
and upon the principle of eminent dommn, directed that the stock 
of any recusant stockholder should be taken and condermi&l pre- 
cisely as an interposing sbantie is demolished — by asking for ap- 
praisers and then those appraisers fixed the value of the stock, 
and he was paid and they then passed on. 

This was the only way in which that consolidation was or could 
be accomplished, and stands forth as a perfect anamoly in the his- 
tory of all railroads in this country, and has no more analogy to 
the one nnder consideration than the Dead Sea has to the Atlantic 
Ocean. 
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2. The case of the 111. Ewer R. E. Co. v. Zimmsr, 20th 111., 65i, 
was an action of aasutnpait, brought against the defendant upon a 
subscription to the capital stock of the company. 

The defence was that, although the defendant had made a general 
and unqualified subscription to the capital stock of the company, 
yet that the company had since that time procured certain amend- 
ments to be made, one of which allowed the subscriptions to be 
applied in counties where subs<yrihed., and in tliat way the road 
might never be built throngh, but would be built in sections ; and 
another was, that the amendment required subscriptions to be paid 
on a notice of twenty days instead of ninety days. Several other 
minor matters were set oat as being irregularities, and the defend- 
ant upon those grounds claimed that he ought to be released from 
his contract. 

The court, Judge Oaton, in deciding the case said that, "when 
this subscription was made, the defendant knew that the charter 
was not unalterable. He knew that it might be amended by the 
legislature, and that the companj' might accept such amendment, 
when that would become the law of tlie company. If the ninety 
days' notice were deemed essential and designed to be made a 
condition precedent to a legal liability to pay the money, it should 
have been inserted in express terms in the agreement of subscrip- 
tion, when the condition precedent would have to be performed 
before the liability would become complete. 

There is in this case, the same implied reservation of the right 
to change the law, and thus vary the precise extent of the liability, 
that there is in case of official bonds, given by public officers and 
their sureties, conditioned that they shall faithfully perform the 
duties of their office according to law. In that case, it is well set- 
tled that new or additional duties may be imposed upon the ofBcer, 
so as they are germain to the office, and the sureties are bound for 
his faithful performance of those new duties, although the extent 
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of tlieir liability is thereby increased heyond what it was when 
they executed the bond; and this, too, notwithstanding the great 
strictness which is usually dbserved in favor of sureties. 

Governor v. Hidgeway, 13 111., 14. 

SartleU v. the Gov., 2 Bibb., 586." 



The court then proceeds to dispose of the ease, by saying that, 
" this is not one of those cases wliere the provisions of the law are 
by implication incorporated into the contract and constitute a part 
of it, nnless we also introduce into the contract by implication that 
other principle of law, by which the right to the legislature and the 
company is reserved to change the provisions of the charter, as 
the public good and the interests of the company at large may 
require." 

Now, the theory which Judge Oaton here lays down is ut- 
terly at variance with all ideas of vested nghts; and he seems to 
regard railroads as public corporations, and subject to have their 
charters changed and modified precisely as municipal corporations. 
He may be correct, and that may bo entirely the best policy, but 
this view is not adopted by any other court in the United States, 
and is not the view which has been taken of the subject by Judges 
Bkeese and "Walker, or the Supreme Court of Illinois, as at present 
constituted, at all. 

Judge Catos seems to attach no sort of importance to the 
rights of an individual stockholder, and places the railroad abso- 
lutely under the control of the majority of the stock. He does not 
stop to consider whether the majority of opinions, or wills, is the 
correct rule, but he sets up an oligarchy of monej', and then 
says, every shareholder must look for the promotion of his indi- 
vidual interest, to the advancement of every other shareholder ; and 
drops out of eight, every idea of a contract, which may, by such 
a course, be impaired, and treads over all constitutional questions, 
as if they were a worn out pathway. 
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" Whatever advances that general interest," says he, " must 
neeeaaarily bo held to be a promotion of his interest. Each share- 
holder has a right to erjspect ike oordial co-(yperation of all his co- 
shareholders in everything which tends to promote that general 
good. No one should be permitted to tnrn traitor to the cause, 
and set up an individual interest as hostile to it. No one can be 
known in the concern except by the stocli which he represents, and 
all must be presumed to have a single eye to the enhancement 
of the value of that stock. These are general considerations 
which must be ever borne in mind in considering of amendments 
to charters of incorporations. 

" If an amendment is promotive of tlio general interest of the 
company, it is not necessarily promotive to the individual interest 
of each shareholder to the extent of his shares in the company ; 
and any company has au nndoubted right to accept any amend- 
ment to its charter, which it believes promotive of the objects and 
interests of tlie company. Of this, the company is necessarily the 
judge, and those who represent and act for the company, so long 
as they act with an honest purpose and hona fide intent, must be 
held to have acted for the best; or, at least, their action must be 
sustained, as obligatory upon the company, the same as in the ex- 
ercise of any other discretionary power with which they are 
vested, although it may turn out that they may liave erred in their 
judgment. They are no more likely to err in this than in ihe ex. 
ercise of any other important power with which they are invested.'' 

Here, it will be observed, he takes the ground, that " each 
shareholder has a right to expect the cordial co-operation of all his 
co-shareholders in everything wliich tends to promote that general 
good." 

And recognizes the rights of an individual in the broadest 
manner, but in (he very next sentence, he says, that, " n<> one 
should be permitted to tnrn traitor to the concern, and set np an 
individual interest as hostile to it." Now, suppose that ail the 
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stockholders, but one, turned traitors, to the concern at once— sup- 
pose that they resolved to rebel and overturn the entire corpora- 
tion—sell it ont, and blot it out altogether — and suppose one man 
stood by the old corporation, and demanded to have it preserved, 
and insisted that it should not be destroyed, either by " foreign 
foes or domestic traitors," — who, then, in such a case, would be the 
traitor? Would it be the man who struck for the corporation, or 
those who sought to destroy it ? 

This doctrine, if taken as laid down, cannot be sustained. It 
proves altogether too much ; and would, if carried out, justify any 
act of revolution or rebellion against the fundamental law. Know- 
ing the soundness of Judge Oatos's views generally, we do not 
believe that he meant to lay down and establish any such rule 
whatever. He undoubtedly meant that, within the scope of their 
anthority, and to carry ont any enterprise which the stockholders 
had a right to accomplish, the majority of stockholders might 
rule ; but he never meant to say that the majority could do any- 
thing and everything they pleased, even to the destruction of the 
corporation itself And in proof of this, we refer to his remarks 
near the close of the opinion, on page 663, where he says, in speak- 
ing of amendments to the charter, that, "If the act of acceptance 
Dj the hoard of direetoi-s, or other controlling power, is prompted 
by sinister motives, and not with a single eye to the general good 
of the company, it becomes fraudulent, and for that reason, void, 
and might, as- such, be repudiated by the corporators or sharehold- 



The cases of Alton and Sangamon Railroad Oompany v. Barret, 
14 III. 504; Sprague v. Illinois Siver Railroad Co., 19 III. 174; 
Price V. Bock Island di Alton R. R. Co., 21 III. 93; and Terre 
Haute fl& Alton R. R. Co. v. Earp, 21 III. 293— all decided by 
Judge Caton, establish the doctrine that the charters, which were 
amended, and which were brought in question, were not such fun- 
damental changes as to release the subscribers, although Judge 
Breese dissented in the case of Sjpragite, and Judge Walker de- 
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livered a long and able dissenting opinion in the case of the Terre 
Haute (& Alton 'R. R. Co. v. Marji ; and wc respectfully submit, 
that the opinions of Judge Beeese and Judge Walkee are far 
more in consonance with the opinions of the courts of most other 
States in the Union than Judge Caton's. Indeed, it will be seen 
by comparison, that Judge Caton's theory leaves out of sight all 
rights of individual stoeklioldere, and all ideas of vested rights. 

3. The views of Judge Bkeese are entirely different from those of 
Judge Oaton — and he held, in the ease of Supervisors of Fidton 
County V. Miss. & Wahash R. R. Co., 21 111. 510, that where a 
continuous line of railroad was by an amendment to the original 
charter, divided up into divisions, and placed under eommissionera, 
who should manage and control it, was such a fundamental change 
in the charter as to work a dissolution of the original contract be- 
tween the corporation and the subscriber. He further said that, 
" i\kei presumption always is, that such investments are made with 
a view ioihe profits to be derived from the stock subscribed as an 
investment. The expected dividends are to be considered as the 
moving cause of subscription to the stock." 

He then discusses the effects of thus dividing up a continuous 
line of railroad, and says: " we cannot but think, in this view, that 
the alteration of the original charter, by dividing this great road, 
was fundamental, and the stockholders released from their sub- 
scriptions." 

But it is argued, said the court, that the company has accepted 
the alteration, and such acceptance is binding on the subscribers. 
If this is so, the stockholders would not be liable. 

In the cases referred to, jBamet v. The Alton, t6 Sangamon Rail- 
road Company, 13 111. 504 ; Sprague v. lUinoia River Railroad 
Company, 19 III. 1T4 ; and Illinois River Railroad Company v. 
Zimmerman, 20 III. 654 — it is nowhere intimated that fundamental 
changes by the legislature shall not release subscribers to stock, 
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though thoso changes in the charter be accepted by the directors. 
It is only such aUerations as may bo fairly regarded as auxiliary 
to 'the original design," 

4. The case of the Terre Saute <& Alton Railroad Company v, 
Earp^ 21 111, 292, was an action of assumpsit, brouglit against 
Earp, to recover the amount of ten shares of his subscription to 
the above named railroad. The defense set up was, that the de- 
defendant subscribed for the building of the railroad from Terra 
Haute to Alton ; but affer said road had been built, that the Terre 
Haute and Alton Kailroad Company had " Acquired control of the 
Belleville and Illinoistown ^Railroad, and were building the road 
through from Alton to Illinoistown, opposite St. Louis, which was 
a deflection of some twenty miles, although it made one continn- 
ons line of road, and was operated under the same management." 

There is nothing in the case to show when the defendant became 
a snbscriber ; but Judge Oaton, in deciding the case, said that, 
" by the second section of the act amending the charter of the 
plaintifl", passed on the 28th of February, 1854, it was auikansed 
to take stock in other roads, and in jmrsuance of that authority, it 
puro?iased a majority of the stock of the road from Alton to Illi- 
noistown, and this is the act set up as releasing the defendant from 
his subscription. That it was for the interest of the plaintiff to ob- 
tain control of that road, and thus secure a continnous route to 
Illinoistown may he easily appreciated, and is to be presumed from 
the fact, that it was authorized by the legislature to do so, and that 
in pursuance of that authority, it purchased the stock, and obtained 
such control. The judge then cites the cases of the Alton and 
Sangamon M. S. Co. v. Barrett, 13 111, 504; the case of Sprague 
V, Illinois R. R. Co., 19 III. 17; the ease of Zimmer, 20 III. 654; 
and Price v. RoeJc Island Railroad Co., and thinks those sufficient. 

But it is a little remarkable, that it is nowhere suggested by 
Judge Oaton, in this ease, that such a use of the funds of the com- 
pany to buy other railroads, and build beyond the original ter- 
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minus, might be \iltra mres or a misapplication of the funda of tlie 
stockholders, or that it was an impairing of the obligations of the 
defendant's contract ; but the reasons given by Jitdge Caton, are : 
1. " That it was for the interest of the plaintiff to obtain control 
of that road ; " and — 2. "They did It in pursuance of an act of 
the legislature," 

We have the highest respect possible, for the opinions of Judge 
Caton ; but we most respectfully submit, that such reasons are 
JHSt no reasons at all ; they assume precisely what should he 
proved, and are entirely unsatisfactory in every way. 

So unsatisfactory indeed, were they, that Judge Walker dis- 
sented in ioto, and, as we believe, laid down the doctnne, which is 
now universally recognized, and followed in this country." 

" Tlie plea," said Judge Waikeb, " alleges that the defend- 
ant subecribed ten shares to plaintiff's road, under a charter for its 
construction from Terre Haute, in Indiana, to Alton, in Illinois; 
and that after the road was constructed, the plaintiff purchased a 
controlling interest in the Belleville and Illinoistown Railroad 
Company, and by virtue of the charter, that company constructed 
a railroad, from a point four miles east of Alton to Illinoistown, a 
distance of twenty-five miles from Alton, and that by this suit, the 
money subscribed by defendant is sought to be applied to this last 
named road, without his consent. This plea, the truth of which 
is admitted by the demurrer, raises the question of, whether the 
change of the charter of the company was such, when acted upon 
by it, as to absolve the defendant from paying his subscription. 

" Any fundamental change in the charter ol such a company, re- 
leases subscribers for shares from payment of the subscription. 

" Tbis rule is too familiar and firmly established to require a re- 
view or reference to adjudged cases. 

" But the alteration, either in t!ie charter of the company or the 
line of the road, to exonerate the subscriber far stock, must ho one 
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that removes the prevailing motive for the subscription, or else ma- 
terially and fandanientallj alters the responsibilities a/nd duties of 
the company in a manner not provided for or contemplated by 
either the charter or the general laws of the State. These are 
principles which, it 18 believed, none will controvert; and if this 
c^e falls within their aj^plication, the defendant is legally dis- 
charged from payment of his subscription. The original charter 
of this company was for the construction of a road from Terre 
Haute,in the State oflndiana, to Alton, in this State; and in none 
of its provisions do we find any authority to purchase the Belleville 
and Illinoistown road or to construct this branch to Illinoistown. 

"iVbsuch authority is either expressly or impliedly given, and its 
existence depends upon subsei^uent enactment. And when this 
subscription was made, no such powers could have been exercised ; 
and they were objects not in the contemplation of the legislature, 
the directors or subscribci^, when the charter was granted and the 
company organized. 

"The appropriation of the money to be raised on this subscrip- 
tion, at tlie time it was made, was not intended to be appropriated 
to any other purpose than the construction of a road between the 
joints designated in the charter ; and that was the prevailing mo- 
tive which entered into and formed a part of the contract between 
the company and the subscribers for its stock. 

" And having entered into the contract and become a part of it, 
neither the legislature nor the directors had any power to change 
the terms or obligations of the contract by authorizing the money 
to be perverted to Xhepurokase or construetion of other roads. 

" By his subscription, this party agreed to pay the money, and the 
company agreed to apply it in the construction of a road between 
the points named in the charter ; and there is no power to apply it 
to other purposes or on other roads, without his consent, and that is 
denied in the plea. 

" If the legislature could authorize a change in the contract, so as 
to authorize the application of this money to the purchase of the 
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Belleville and lUinoistown road, no reason is perceived wliy fhey 
miglit not authorize its application to the purchase of any other road, 
however remote. Or, if they may authorize the construction of a 
hranch to Illinoistown, that they raay not authorize the construc- 
tion of a branch to Galena or Cairo, and apply this money for the 
purpose. 

" It is no answer t(j say that this stock is more valuable, since ii is 
not what defendant agreed to receive for his money ; and he alone 
has a right to determine whether it best promotes his interest. 

" Meiiher the legislature or directors have a right to determine this 
for him. This change is not a mere change of location, still main- 
taining its points of terminus according to the onginal design, but 
is sv/peradding other roads leading to other points of termination, 
and I think the alteration of the charter removes the prevailing 
motive that induced the subscription and changes essentially and 
materially the terminus of the road." 

It may be observed, that it has been repeatedly decided in this 
country and England, that any misapplication of funds of a corpo- 
ration is good ground for the interposition of a court of equity. 

S. In the case of J^ice v. Bock Island and Alton Mailroad Com- 
pany, 21 m., 95, which was a case where the defendant undertook 
to question the regularity of the organization of the company 
when sued upon his subscription, and the court decided that that 
could not be done ; but " if it has assumed to exercise corporate 
functions before it had a right by law to do so— if it has usurped 
franchises not granted by the statute — that should be more properly 
inquired into by a direct proceeding to seize the franchises to the 
people and dissolve the corporation." 

In the following cases, the Supreme Court decided that acts of 
incorporation of private corporations are contracts between the 
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State and the company, and cannot be changed except by the con- 
Bent of both contracting parties. 

mustadi V. 111. Cent. B. R. Co., 31 111., 484. 

111. Cent. R. R. Co. V. The County of McLean, 
ir III, 291. 

6. Inthecase ofSruefettv. Great Western Railroad Compamj,'26 
111., 357, the court say ; "If the legielatnre might release such 
bodies from liability to perform their engagements, or from paying 
their debts or damages incurred by a breach of contract, or of 
duty, they would iherehy impair the obligation of contacts existing 
between individuals and the oompam/. The exorcise of such power 
13 prohibited. As long as the company exists it must remain 
bound for its debts and liabilities until legally discharged. If the 
legislature might release the company from the liability to credit- 
ors and stockholders at the request of a large creditor, by enacting 
a transfer of the charter franchises and property, they might do 
the same thing at the request of a small creditor or of any other 
person. If the power is admitted in the one case, it mast be in the 
other." 

The court then goes on to show that a corporation may sell and 
dispose of all of its property, but the rights, privileges and fran- 
chises of the corporation remain, and cannot ie sold unless author- 
ised hy the legislatwe. 

7. In the ease of the City of Chicago v.Evans,MIil.,6G, the convt 
say. Judge Walkek delivering the opinion, that " railroads could 
not extend their roads beyond the line of their territorial district 
to which their charters limit them. And if they were to attempt 
to continue their roads beyond, or to construct a road outside of, 
those limits, under the city ordinance alone, they may imdovhtedly 
he prevented by an appropriate remedy." 

8. Thecaseof Robertson y. CityofRoohford,nm.,i58,wasa, 
bill in equity brought by Eobertson, as a tax payer, asking to have 
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the city of Eoekford enjoined from issuing bonds for $50,000 to 
the Kenosha, Roekford and Rock Island Railroad Company, on 
the^^onnd that the city of Kockford was authorized to subscribe 
to the capital stock of the Kenosha and Roekford Railroad, and 
that since the city was thus authorized, the Kenosha and Rock- 
ford Railroad Company had consolidated with the Roekford and 
Rock Island Railroad Company, and. therefore it was claimed that 
it was not the same company. The great question, it seems, was to 
ascertain whether cities had any power to loan their credit to aid 
and assist in the building of railroads, but as the court had decided 
that question in the case of Prettyman v. Supervisors of Tazewell 
County, 19 111., 406, that question was immediately disposed of; 
and as to the question of consolidation, the court said expressly, 
that as it appeared (see page i58) that both companies had, by 
their charters, express powers given them to consolidate their 
capital stock and use each other's roads, and "as }io objection was 
urged against the manner in which the consolidation was accom- 
plished, they therefore should regard it as regular;" and bo regard- 
ing it, they then said that they must regard the power of the city 
to subscribe for stock still subsisting, and that, although thepartieu- 
lar company had been consolidated with another, it was still the 
company created by the acts of the legislature, and ali the powers 
of both companies were thus conferred on the company, and that 
the metempsychosis did not affect the city at all. This was the 
reasoning of the conrt and has no analogy to the case at bar at all. 

In line, there is not a reported case in the State of Illinois which, 
when examined, can be found to affect the case at bar at all ; and 
not a solitary one where a shareholder sought to test the terms of 
a (*nso]idation in any way, shape or manner. 

This case is not dependent on a single adjudicated case of the 
State of Illioois ; for no court in the State was ever called upon to 
pass upon sucli case. 

How, then, can it be seriously contended that the cas,&s, oi Sprague 
and Zimmer can have any bearing on this case. They lack every 
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characteristic which could make tliem cases of any doubt, and 
were neither complicated by fraud or by any act of illegality. 

The case at bar ie Buffased with both, and conies within the 
more recent case of the Grand Trunk Railroad Company, decided 
by JiidgQ "Walkek in the 29th 111., 242, and of Banet v. the Alton 
<& Sangamon B. S. Company, 13 111., 507- 



Ohio Oases. 

A subscriber to the capital stock of a railroad company cannot 
be compelled to pay the same when there has been, after his sub- 
Bcription, a substantial change in the name and powers of the cor- 
poration. 

M. <& Cin. E. M. Co. v. Elliott, 10 Ohio State 

Kep., 57. 
Cos. V. Col. Piq. i& Ind. li. H. Co., 10 Ohio 
(St. Pep.), 372. 

TJ. S. Cases. 

Said Chief Justice Marshall, in describing the jurisdiction of 
the court over corporations, it belongs to it " the duty of protecting 
from legislative violation those eontraots which the constitution of 
the country has placed beyond legislative control," and in defining 
the extent of the prohibition he says: "Before the formation of 
the conetifutioQ, a course of legislation had prevailed in many if 
not all the States, which weakened the confidence of man in man, 
and embarassed all transactions between individuals by dispensing 
with s. faithful performance of engagements. 

'■^'Yq correct this mischief by resi?mm'«^ the power which pro- 
duced it, the State legislatures were ywiirff;^(.» to pass any law 
impairing the obligation of contracts; that is, of contracts re- 
specting property under which sonio individual could claim a right 
to something beneficial to himself." 
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And, acting upon .this understanding, and influenced by tligee 
considerations, we tind tliat the United States Supreme Court 
have, over and over again, decided ,hat the grants to c fporations 
must, in tlie firs:, p ace, lie construed in the strictest manner pos- 
sible; but wlien the grants havu been established, that they will -be 
prote ted, and that as the rightsof a corporation are thus protected, 
the rights of tlie corporators which anse under the charter, will 
also be protected. 

The first class of eases are illustrated by — 

Ohio Life Ins. T-rust Co. v. Uelolt, 16 How. 

472. 
Piqua Branch of the State Bank of Ohio v. 

Kmop, 16 How. 369. 
Bodge v. Woolsey, 18 How. 361. 
Charles River Bridge v. Warren, 11 Peters, 

420. 
Providence Bank v. BiUmg's, 4 Peters, 461. 
Bartmouth College v. Woodward, 4 Wheat, 

518—553. 
And numerous others, which will readily occur to the court. 

And the second, by Clearwater v. Meridith, 1 Wallace, 39, which 
we insist is perfectly decisive of this 'entire case. 



The Minda and Cental Stock of the Com^ny are Trust Minds, 
and are held for the benefit of Creditors and Stockholders, and 
can never legally be diverted to any other purpose whatever 
than is provided in the Charter. 

The sound doctrine of equity is, that the capital or property and 
debts due to banking, trading and other moneyed corporations, 
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conetihite a tnist fund, pledger! to the payment of tht- dues of 
creditora and stockliolders, and a court of equity will lay hold of 
this fund, into whosoever hands it may pass, and collect and apply 
it to the purposes of the trust. 

Augel & Ames on Corporations, sec. 779. 

In the case of MacGregor v. The Official Manager of the Deal 
and Dover, etc., Ji. Company, 16 L. Law & Eq. R. 180 — 

The chairman of the South Eastern Railway Company promised 
the inanaffing committee of a proposed railway company that, in 
consideration of their not abandoning their project and intention 
of applying to parliament for an act to authorize the making of the 
proposed line, the South Eastern Railway Company would, in case 
of rejection of the scheme, insure the company of which the 
plaintiSs were the managing committee, against loss which might 
be occasioned to such preposed railway company by euch rejection 
and failure, and would defray and pay all expenses incurred by 
them in endeavoring to obtain the act. The South Eastern Rail- 
way Company, by their acts, were authorized to apply their funds 
for certain purposes only, not including the payment of the costs 
of the proposed proceeding in parliament: 

Held, That the agreement was void, as it was an agreement 
made by contracting parties {who must be presumed to have full 
knowledge of the powers conferred on the South Eastern Railway 
Company by their acts of parliament, which were public acts) that 
that company should do an act which was illegal, contrary to pub- 
lic policy and the provisions of the statutes. 

Aldeesok, B., in rendering the decision, says t 

" The question, we think, is determined by the decision of the 
Court of Common Pleas, in the SJasi Anglican Hailway Company 
V. The Eastern Counties SaUway Company. It is there laid down 
that a railway company incorporated by act of parliament, is bonnd 
to apply aU the funds of the company for the purposes directed 
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and provided for hy the act, and for no other purpose vihatever ; 
and that the defendants liaving inter alia covenanted to pay the 
costs of soliciting bills then pending in parliament, it was held, 
that the act incorporatini; tho defendants, being a public act, must 
be presumed to be known to the plaintiffs, and that they coald not 
recover, inasmuch as the covenant entered into by the defendants, 
was beyond the scope of their authority as a corporation, and was, 
therefore, illegal and void." The court there say, snch a contract is 
illegal, because it is contrary to the act of parliament which was 
passed to give them certain powers as a corporation for public 
purposes of advantage to the country at largo, as well as for the 
private gain of the individual members of the corporation, and 
they add that the actual assent of the whole body of shareholders 
would make no real difference in the matter. 

The East Anglican B. Co. v. The Eastern Cownties Railway 
Company, 21 L, Eep., (N. S.), and especially referred to in Mac 
Gregor v. The Official Manager of the Deal <& Dover R. Co., 16 
Eng. L, & Eq., 183. 

This case holds that corporations should be held to the strict let- 
ter of their powers, in every respect. 
22 N. Y. 258. 
1 Am. Law Keg. {N. S.) 241. 

In the case of Anglican Railway Company v. Eastern Counties 
Railway Company, 7 Eng. L. & Eq., 508^ — -the court say : 

" This act is a public act, accessible to all, and the plaintiffs 
must therefore be presumed to have dealt with the defendants with 
a full knowledge of their respective rights, whatever those may be. 
It is clear tliat the defeudants have a limited authority only, and 
a corporation only for the purpose of making and maintaining the 
railway sanctioned by the act, and that their funds can only be ap- 
plied for the purposes directed and provided by the statute. In- 
deed, it is not contended, that a company so constituted can engage 
iu new trades not contemplated by their act ; but it is said, that 
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they may embark in other undertakings, however various, provided 
the object of the directors be to increase the profit of their own 
railway. This, in truth, is the same proposition in another form ; 
if the company cannot carry on a new trade, heeaiiBe it is not con- 
templated by the act, they cannot embark in other undertakings 
not sanctioned by their act, merely because they hope the specula- 
tion may ultimately increase the profit of the shareholders. 

" They cannot engage in a new trade, beeanse they are a corpor- 
ation only for the purpose of making and maintaining the Eastern 
Counties Railway. What additional power do they acquire from 
the fact that the undertaking may in some way benefit their line, 
whatever be their object or the prospect of success V 

In the case of the Caledonian S. Co. v. the Helensburgh Marbor 
Trustees, 39 Eng. L. & Eq., 31, the Lord Chancellor (Lord Cean- 
wokth) (1856-T) said : 

" When a capitalist, believing in the probable success of any 
particular project sanctioned by the legislature, is satisfied with the 
terms of incorporation embodied in the act, he reasonably ad- 
vances his money on the faith of those terms, and if the project 
turns out a failure he has no right to complain. The speculation 
was one as to the prudence of which he had the means of judging, 
and no injustice is done to him, if, in the result, he sustains a loss. 
But surely, the case is very different, if, behind the terms of incor- 
poration expressed in the act, there are others of which the public 
has no notice, but which are to be held equally binding on the 
shareholders, as it they formed a part of the charter of incorpora- 
tion. If such secret or unexpressed terms are td be held binding 
on those who take shares, the result may be ruinous to those who 
act on the faith of what appears on the face of the legislative incor- 
poration. 

"The principle on which all railway acts, and acts of a similar 
character proceed, is, (o specify the sum to be raised and t!ie shares 
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into which the funds of the company are to be divided, to incor- 
porate tho shareholders and to prescribe the objects to which the 
funds are to be applied, 

" It is inconsistent with the policy of such acts to hold that there 
can be any other terms binding than what appear on the face of 
the act itself. 

"Not only Js such a doctrine calculated to occasion injury to 
shareholders, bnt it may often be a'fraud, or at all events, a sur- 
prise on the legislature. The statutory powers are giren on the 
faith of the terms apparent on the act itself. 

" It may well be that the additional terms, if eommuniciried to 
parliament, would have prevented the passing of the act at all. 

" Special terms as to particular cases, or particular persons, are 
often made the subject of special clauses, and then neither the leg- 
islature nor any persons taking shares can complain. 

"The whole truth is disclosed; the legislature sanctions the 
special provision and tho shareholder purchases with full notice of 
the exceptional enactment." 

Again, as to the ■mwapplication of funds. 

The court say, in the same case on page 38, that it is in vain to 
say that such an application of the funds might, if the projected 
branch line from Dunbarton to Helensburgh had been made, have 
been benefleial to the railway company. It is sufScient answer to 
such a suggestion, that it is not the purpose for which tho share- 
holders subscribed their money, and there are numerous authori- 
ties, both in England and Scotland, to show that such a diversion of 
the funds from their statutory destination cannot be permitted. 

Any shareholder in a railway company may, by legal proceed- 
ings, prevent its directors from applying its funds to a purpose not 
authorized by the act of incorporation. 
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It is not necessary to refer to authorities in support of this prop- 
sition, Tliej have, in the course of the last twenty jearSf heen 
very nurcieroiis both in England and in Scotland. 

Again, on page 39, the court says : It is not enough (for the 
company) to show that the proposed application of the funds will 
be beneficial to the company. That can only be matter of opinion. 
The question is not whether it will be beneficial, but whether it 
will be beneficial in the mode sanctioned by the act. 

If the branch line had been carried to Helensburgh, the con- 
struction of a pier and harbor there would probably have been 
useful to the railway company by increasing the facilities for their 
traffic; but there is nothing in the railway act which authorizes 
such a mode of dealing with the money of the shareliolders. 

See authorities cited at commencement of this case, 
12 Conn., 499-530 ; 16 id., 593. 

Chapman et al. v. M., E. dh L. E. B. E. Co. and S. C. <& I. E. 
E. Co., 6 Ohio State, 13{!, decides that a fundamental change in 
the charter of a railroad company cannot be effected without the 
consent of all the stockholders. 

In the case of the Mai/or, <&c., of Norwich v. the Norfolk Eail- 
way Company, 30 Eng. Law & Eq. Rep., 120, which was an action 
upon a deed, whereby defendants covenanted that they should for- 
feit and pay to plaintiffs the sum of £1,000 on failure to erect cer- 
tain works within a given time. 

Eble J. says: It remains to be considered whether this contract 
was illegal, as not authorized by the act incorporating the defend- 
ants' company, and therefore prohibited by that act. The case of 
the East Anglican Eailway Company y. the Eastern Counties Eail- 
way Company, 16 Tur., 249, 250; S. C, 1 Eng. Rep., 505, is the 
loading case in support of this objection, where it was held that a 
contract by the defendants to pay the costs of the plaintiffs, in- 
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carred in an application to parliament for a bill, was not author- 
ized ; and was, therefore, prohibited by a statute incorporating the 
defendants for the purpose of making, maintaining, and working 
their own railway; the present defendants contending that, »s they 
were incorporated for the purposes of making, maintai/niiig and 
working the railway speGijied in their act, ths only ooniracta author- 
ised are those for the wo'fJe and materials necessary for execulmg 
those pv/rposes, and aU others are prohibited, and the present contract, 
to pay compensation in respect of a deviation, is not within the 
authorised class of contracts, and is prohibited. 

It may be presumed, probably, without dispute, tlisX parliament, 
in granting powers to a company i/ncorporaied for certain pubhe 
purposes, prohibited, by implication, ^he intentional use of those 
powera in order to defeat the purposes of the incorporation ; and I 
collect from the authorities that it is upon this principle, when ap- 
plied to contracts, that certain contracts are held to be pn^ohihited hy 
implication, if a company is incorporated for the purpose of 
making, maintaining and working a rail/way — and 'various powers, 
among others, powers of raising funds, are granted for executing 
that purpose, any diverting of the funds so raised for that purpose 
of incorporation, and applying them to a purpose unconnected 
therewith, would ^be an intentional use of the powers granted for 
the purpose of the incorporation, in order to defeat that purpose; 
for, if the appropriate funds are lost, the purpose probably will not 
Tie effected. So a contract for a purpose unconnected with the pur- 
pose of incorporation, is or may result in an application of the 
funds to a purpose unconnected with the purpose of incorporation, 
and is, tl.erefore, held to be prohibited and void. 

In respect, also, of the subject matter of the suit ; the question in 
equity is, whether the interest of the shareholder is put into hasard 
to an unreasonahle degree beyond what he is presumed to have as- 
sented to in suhsoriMng — and, if so, his interest is protected ae- 
g to eqidty. 
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The jtrincipU of a limiUcl power in, corporations to -contract is 
founded on the soundest princi^ple, and eetablkhed by several cases: 
it may be enough to refer to two only, cited in the argument, one 
in equity, and the other in law — Colman v. the Eastern Counties 
Railway Company, before Lord Lan&dale, 10 Beav., 1, and the 
East Anglican Railway Company v. the Eastern Counties Railway 
Company, 11 0. B., 755; S. 0. 7 Eng. Rep., 505. This latter caso 
was cited with approval, and acted upon, in the Court of Exche- 
quer Chamber, in MacOregor v. tM Official Manager of the Deal 
t& Dover Railway Company, 11 Jur., 21; S. C, 16 Eng. Hep., 
180, and it waa there considered that a " railway company incor- 
porated by act of parliament was bound to apply all tlte funds of 
the company for the purposes directed and provided for by the 
act, and for no other purpose whatever," and that a contract to do 
Bomething heyond Hiese purposes was a contract to do an illegal act; 
the illegality of which, appearing by the provisions of a public 
act of parliament, must be taken to be known to all the world. 

"Where a corporation has been created for the purpose of carry- 
ing on a particular trade, or Tnakkig a radlway from one place to 
another, and it attempts to substitute another trade, or to make its 
railway to another place, the objection- is to its entire want of 
power for the new purpose; its life and functions arc the creation 
of the legislature, and they do not exist for any other than the 
specified purpose ; for any other, the members are merely incorpo- 
rated individuals. 

If the directors of a railway company were to enter into a con- 
tract, under the seal of the company, for the purchase of a large 
quantity of iron rails, and to pay for them at a fixed price, as the 
vendor had reasonable grounds for supposing that the rails were 
wauled for the purpose of the railroad, it would be no defence to an 
action for the price, or for not accepting them, that the rails were 
illegally purchased on speculation, to be resold by tlie directors for 
tlieir own profit. But, suppose that the directors of a railway com- 
pany should purchase a thousand gross of green spectacles as a 
speculation, and should put the seal of the company to a deed cov- 
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enanting to pay for the these goods, here would be a clear excess 
of authority on the part of the directors ; this excess of authority 
would necessarily be known to the covenantee, and he, being in 
pari delicto,! conceive that the maxim would apply, '■^potior est 
conditio possidentis." This would be an illegal contract, to misap- 
ply the funds of the company, and the illegality might be set up 
as a defence. 

The Equity Reports a?>omid with cases in which injunctions have 
been granted against the application of the funds of such compa- 
nies to purposes not authorised hy the acts of parliament creating 
theTti, although -professedly for the henefit of the shareholders; and 
I apprehend that a contract, against the performance of which an 
injunction would be granted in equity, mtist he considered illegal 
and void at law, on proof that, to the knowledge of both parties, it 
is beyond the power of the directors, and leads to a misappropria- 
tion of the funds of the company. 

In the case of Cunliffe v. The Manchester and Bolton Canal 
Company, 2 Russ. & Mylne, 481, the court said ; 

" It is a breach of trust towards a shareholder in a joint stock 
incorporated company, established for certain definite purposes, 
prescribed by its charter( if the funds or credit of the company 
are, without his consent, diverted from such purpose, though the 
misapplication be sanctioned by the votes of a majority; and, 
therefore, he may file a bill in "equity against the company in hia 
own behalf, to restrain the company by injunction from any such 
diversion or misapplication." 

In Ware'i. Grand Junction Water Company, 2 Russ. & MyJne, 
Lord Beougham said : 

" Indeed, an investment in the stock of a corporation must, by 
every one, be considered a wild speculation, if it exposed the own- 
ers of the stock to all sorts of risk in support of plausible pro- 
jects not set forth and authorized by the act of incorporation, and 
which may possibly lead to extraordinary losses." 
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Bagshaw v. The Eastern Counties Railway Co., and the cele- 
brated case of Coleman v. Saine Co., 10 Eevaii'e ileporte, 10, itre 
all quoted with approbation, in Dodge v. Woolsey, 18 How., bj the 



Capital Stoch of Corpomtioiis is a Trust Fund. 

The capital stock of a corporation, both that which has actually- 
been paid in, and that which remains unpaid, is regarded in law, 
as « /^m5^j''m«(7, in which creditors and stockholders are alike in- 
interested. K.'nA it cannot he diverted to any other purpose, than 
the purpose, for which it was subscribed and paid.. 

AMer v. Mil. Pat. Brick Go., 13 Wis. 57. 

In Bagshaw v. Eastern Counties Railway Company, 1 How. Oh. 
E, 114 ; and Colman v. Eastern Counties Railway Company, 16 
Beav. Ch. R., the same doctrine is held. In the last case, it was 
contended, that the corporation might pledge, without limit, the 
funds of the company, for the encouragement of other transactions, 
however various and extensive, provided the object of that liability 
was to increase the traffic npon the railway, and thereby to in- 
crease the traffic to the ehareholders. But the Master of the EoUs, 
Lord Lamgdale, said : " There waa no authority for anytliing of the 
kind." It ia not only illegal for a corporation to apply its capital 
to objects not contemplated by its charter, but also so to apply its 
profits; and, therefore, a shareholder may maintain a bill in equity 
against the directors of the company, to have refunded to them any 
of the profits thus improperly applied. It is an improper applica- 
tion for a railway company to invest the profits of the company iu 
the purchase of shares in another company, and it cannot be au- 
thorized by legislative sanction. " The dividend^' says Lord 
Las&dale, Master of the Kolls, in Solomons v. Laing, 14 Jurist for 
Dec, 1840, " which belongs to the shareholders, and ia divisible 
among them, may bo applied by them severally as their oinn prop- 
erty ; but the company itself, or the directors, or any number of 
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shareholders, assembled at a meetiog or otherwise, have no right to 
dispose of tho shares of the general dividends, which belong to the 
particular shareholder, in any manner contrary to the will, or 
withont the consent or authority of that particnlar siiareholder." 

The funds of the company cannot be applied to any other pur- 
pose whatever than for the specific objects pointed out in the 
charter. 

In Munt V, 2'he Shrewsbury and Chester Railway Company, 3 
Eng. L. & Eq., 149, the court say : " This company was estab- 
lished for the construction of a railway. It became important, that 
the railway should afford an outlet to the minerals produced from 
the lands near which it passed. It was to come up to the banks of 
tho Eiver Dee, upon which the company was authorized to erect 
wharves and warehouses. I find no fault with the statement, that 
the company was not only a railway company, but also a company for 
the erection of wharves and warehouses, in whicli they might have a 
very extensive business,andit could not failto be known toeverybody 
coutieeted with the railwiiy, that they were materially interested in 
the navigation of the Rivor Dee ; it might also be supposed, that 
they knew the state of the navigation, and it must be concluded, 
that the railway, and the wharves and warehouses, were construct- 
ed with reference to the known state of the river; and that it was 
supposed to be sufficient for the railway company to make the 
railway, and thj wharves and warehouses, profitable, with refer- 
ence to the then existing state of the navigation, Ifit had been thought 
necessary to improve the navigation of the River Dee for the pur- 
poses of this railway, there seems to bo no reason why powers to 
contribute towards that improvement should not have been con- 
tained in the 12 and 13 Vict., c. 55, as well as powers to construct 
the wharves and warehouses which must have had reference to tho 
navigation. "But it is perfectly clear, that it was not contemplated 
by any of the acts of Parliament; they contain no words author- 
izing the employment of the capital in any way relating to the 
navigation ; but, on the contrary, they eeeiii to exclude any such in- 
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tention. It is subsequently discovered by tlie company, that the 
navigation of the Eiver Dee is not so good as formerly, and that it 
is deteriorating to such an extent,that there has been a report made, 
upon a government commission, that it will, in time, be checked, 
unless effective means are taken to prevent it. This was informa- 
tion important to the railway company, whose prosperity depended 
probably, materially, on the navigation of the river being kept in 
agood state, and it was natural they should wish not only to prevent 
the deterioration of the navigation, but, if possible, to improve it ; 
and had there been fnnds applicable, it would, no doubt, have 
been advantageous to the company, to have employed them in im- 
proving the navigation of the river, and it might have been a 
most useful and profitable application of those funds ; but as the 
acta of parliament contain no powers which extend to this case, 
the company, who hai}& funds ap^fUcable only to the particular puv- 
poses authorised hy the act of Parliament, cannot apply them to 
any other purpose. I do not think that this question has ever been 
before the House of Lords ; but, so far as the power of the Court 
of Chancery extends, it has unalterably decided] thai companies 
possessed of funds for objects which are distinctly defined hy act of 
parliament, cannot be alhwed to apply them for any other purpose 
whatever, however beneficial or advantageous it may appear, either 
to the company, or to individual Tnemhers.of the company. 

NoTA ^E,'s&..—Goleman v. Eastern Goimties Railway Co., 10 
Beav. 1. 

Bagshaw v. Mastem Union M. Co., 6 Railway 
Cases, 152. 

East Anglican Railway Go. v. Eastern Coun- 
ties B. Co., 1 Eng. Law & Eq. 505. 

McGregor v. Official Manager of Deal and 
Dover R. Co., 16 Eng. & Eq. 180. 

March V. Mstev-n R. R Co., 43, N. H. 515. 

This was a bill in equity, filed by March, and a few others who 
joined with him; and who together represented about 500 shares 
out of a capital of some three million dollars — the shares being one 
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hundred dollars each. The circiimstancee of the case were substan- 
tially these : The Eastern Railroad Company of New Hampshire 
was authorized by statute of 1839, to lease a part or the whole of 
its road to such person or corporation on such terms as might he 
dee-med proper. On the 18th of i'ebriiary, 1840, a lease was made 
to the Eastern Railway of Massachusetts for ninety-nine years, of 
the entire line of the New Hampshire road, on a rental which 
was specially reserved to be paid out of the joint earnings of the 
road. 

Tlie vote of the New Hampshire Company, which was supposed 
to authorize the lease, recites that the two companies had by con- 
current votes, " agreed to unite their routes and capitals as a basis 
of dividends," and empowered the president and directors to carry 
into effect this vote, and make such stipulations to effect the true 
meaning and purpose of said union and of said corporations as they 
should fiDd proper. 

After this, additional powers were granted upon the subject of 
this union, by the legislature of Massachusetts. After the lease bad 
been made, several branch roads were built, by the concurrent 
action of the two companies, shares taken in other roads — all to 
increase the business, as it was claimed. The shareholders received 
their dividends, without any question, up to July, 1854, when the 
" consolidated " company ceased. The net income of both roada 
having been appbed to reduce the large debt contracted by the 
Massachusetts company, in buildinga continuous ti-ack into Boston, 
in building branch roads and in taking stock in continuous roads. 
The plaintiffs were interested in the stock of the New Hampshire 
company, at the time of filing their bill, but only one was an 
owner of shares before June, 1869, when the transfers of stock 
terminated ; and hence, it was contended, that under no circum- 
stances could any one but Jones, who held no stock prior to that 
date, obtain any share of the rent. It was held by the court, that 
as the original charter authorized a lease to be made upon such 
terms and conditions as might be agreed upon ; and the lease hav- 
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ing been made by the assent of all the stockholders, that the 
directors of hoth roads, and the majority of the stockholders, must 
c6ndnet and administer said roads accordingly, and that their lia- 
bility to the stockholders was just the same as if it had been done 
by the legislature. But that the lease and the terms and conditions, 
although the earnings of the roads, and the incomes had been all 
mixed up and blended together, did not provide for a union of in- 
terest or of the capitals of the respective roads, or of an equality 
of dividends between the stockholders of the two corporations. 

It was further held, that "snch lease or contract between the 
roads must be construed with reference to the objects proposed by 
the existing charters of each at the time the lease or contract was 
made, and its construction or operation can not be effected or 
changed by any change of the plans, purposes, or objects of the 
corporation without or beyond the existing scope of their chartered 
powers at the time of the making of such lease or contract. 

Such roads may, as between themselves, vary the terms of their 
agreement or contract with each other, and may consent to a dif- 
ferent appropriation of the funds, profits, or dividends from that 
provided for in the original contract ; but stockholders ia either 
roads, who have not thus assented, may, in equity, hold both cor- 
porations to perform their original contract, and apply their funds 
and profits in the way p'rovided for in the original oont/raot, so far 
as relates to themselves. 

Hence, when the fundamental contract between two roads pro- 
vides that all disputes between the two roads shall be settled by 
arbitration, and one road has made an illegal misapplication of 
funds or profits belonging to both, with the assent of a majoriiy of 
the other road, if stockholders in the latter road, not thus assent- 
ing, bring their bill to recover their share of such profits, this 
court will enjoin ioth roads, if necessary, from settling or at- 
tempting to settle the claims, made by such stockholders, by ar- 
bitration. 
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Tho dividends which are divisible among the shareholders of a 
corporation must he considered as their own property, and can not 
he applied by the directors to any purpose not included in their 
charter, or fundamental contract, without tho consent of such 
Bhareholders. 

To constitute an illegal application of the funds or money of a 
corporation, it is not necessary that theYe should he any intentional 
wrong or actual fraud; and to give this court jurisdiction in 
equity in such a case, the plaintiff need not allege or prove any 
such actual and willful fraud or collusion on the part of the com- 
pany or companies, or the directors thereof. 

But when the money that should have been divided among the 
Btockh<tlders has been applied by a company or companies to a 
purpose not warranted by, and not within the scope of, the charter, 
or fundamental articles of agreement, that constitutes a sufficient 
illegality to give a court of equity jurisdiction, and such proceed- 
ings of a majority of such company or companies, and of tho gov- 
erning body or power thereof in such cases, will be treated in 
equity as a breach of trust toward the minority, and as a fraud 
upon them, if.lhey have not assented to such misapplication; and 
courts of equity will prevent snch illegal application of such funds 
or profits, and such fraud and breach of trust, by injunction, ^nd 
will relieve against it when committed, at the suit of such stock- 
holders as have not assented thereto. 

Cohen V. WUkinson et al., ike Directors of the Direct London <& 
Portsmouth M. Oo., and the Corporation, 5 R. Cases, 565. Cohen 
was a shareholder (and it does not appear that he was the owner 
of more than one share) in the Direct London and Portsmouth 
Railroad Company, which was chartered to build a railway from 
London to Portsmouth. After building a portion of the railway 
the company resolved to abandon the project ; but about one 
month before their powers for taking land had expired, in conse- 
quence of an agreement with another railway company, they de- 
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teriiiined, with the assent of the majority of the stockholdere 
present at a general meeting convened lor that purpose, to com- 
plete four miles of the railway, as far as L., and then stop- 
The court held that such a proceeding was illegal, and contrary to 
the charter, to use the funds for the purpose of completing the 
road to L. alone, because the funds were obtained for building the, 
entire line specified in the charter, and not to L. alone, and an in- 
junction granted accordingly. In deciding this case, lord Lahg- 
DAiE said, (see pages 571-2) that 

"The plaintiff is a person who has subscribed and 2>md his 
money, no doubt on the faith of an undertaking sancthned in par- 
liament on the ground of its being expected and intended to pro- 
duce public benefits by its completion. His object may be his 
own imrtienlar benefit, hit his advanoes are made on a scheme, the 
whole of wkieh must le considered as that which alone has been ap- 
proved and authorised iy parliament, which is to be conducted and 
managed in the way approved by parliament, for the deed pro- 
posed by parliament, and for no other end, and the governing body 
of which must be considered to have entered into the obligation to 
complete the work authorized. It is on these eapectations that the 
shareholders become m,ernbers; and 1 am of opinion that they a/re 
entitled to have these expectaldons reaUsed, if they ca/n he. The 
company is not like a partnership for general trading — a partner- 
ship in which <me portion of the business may he encouraged and 
anoifuir discowtaged or abandoned, according to the contingencies 
of trade, and in which there is a general authority to nse the cap- 
ital to the best advantage; but it is a partnership for a public pur- 
pose, for effecting a work which it is a duty to complete, and for 
which alone the capital is advanced in shares, or authorized- to be 
raised. The obligation to complete the work appears to me to be 
co-extensive with the authority to make it. Neither this act, nor 
any of these acts, contains authority to substitute a less work, or 
part, for the whole ; and if the governors or directors oi the com- 
pany take on themselves to determine that they will not perform 
the whole work, but will apply the capital collected on the faith of 
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the whole work being completed, in completing only a part of it, 
I am of opinion that the determination is without authority, and 
contrary to the provisions of the act of parliament." 

This case is of a novel character, bat it shows how strict the 
English courts are in compelling corporations to carry ont the very 
object specified, and that they can neither stop short of it, or go 
beyond it. 

In Sichena v. Oongreve, 4 Russell, 576, the Lord Chancellor said : 
"The suit is instituted by certain shareholders on behalf of them- 
eelvea, and all others who may choose to come in and take the 
benefit of the suit. * * * 

" Here is a fund in which all the shareholder are interested; 
£15,000 has been improperly taken out of it; a fraud has been 
committed on them all. Is it necessary that al! should come into 
a court of justice for the purpose of joining in a suit with a view 
to obtain redress? It is possible that the number of shareliolders 
may be six thousand, for the capital of the company is fixed by 
the act of parliament at £300,000 divided into shares of £50 each 
and justice never could be obtained, if any very great number of 
plaintiffs were put on the record. It is said that there is nothing 
on the face of the bill which shows that the shareholders are so 
numerous, that they could not all be joined as parties without in- 
convenience, I think it does appear sufBcientiy that if all were 
joined the number of complainants would be inconveniently great ; 
first, because the shares are 6,000 in number ; and, secondly, be- 
cause it appears, by the act of parliament, that there were then 
upwards of two hundred shareholders. It is clear, therefore, that 
justice would be unattainable, if all the shareholders were required 
to be parties to this suit. 

It having been suggested that each shareholder should bring a 
suit, the Lord Chancellor said : " In the present case, it a 



me, that justice may be done in one suit. All the shai-eholdei 
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stand in the same situation ; the property has beeu taken out of 
their coromnn fund ; they are entitled to have that property 
bought back again for the beneJifc of the concern. 

" "When ail parties stand in the same situation, and have one 
common riglit, and one common interest, in what respect can it be 
inconvenient that two, or tliree, or more, should sue, in their own 
names, for the benefit of all?" 

See, also— Wallworih v. Bolt, i Myl. & Cr., C19. 

Btirhndge v. Burton, 3 Beav., 539, 559. 
Story's Eq. PI., 7i, 113, 126 ; Lube's Eq. PI. 

aa&n. 1. 

Foss V. llarlotlle, 2 Iliire, 489. 

In this last case the court say, distinctly, that, " if a transaction 
be void, and not merely voidable, the corporation cannot confirm 
it so as to bind a dissenting minority of its members." See page 
505. See, also, Prmton v. Grand CoUi^f Co., 11 Simons, 327. 

In the case of Bromley v. Smith, 1 Simons, 11, the court said ; 
" Where a matter is, necessarily, injurious to the common right, 
the majority of the persons interested can neither excuse the 
wrong, nor deprive all other parties of their remedy by suit. 

"The attorney-general may file an information, in a case like 
this, in respect of the public nature of the right ; and the proceed- 
ing must be by the attorney -general where all persons are parties 
to the abuse; but where that is not the case, 1 am not aware of 
any." 

In Bagshaw v. the Eastern Union RaUwmj Company, (6 R. 
Cases, 136,) the Lord Chancellor said : 

" I am clearly of the opinion, that those who subscribed for the 
purposes of the two acts have a right to have their inoney applied 
to the jptirposes Mid out to them, not only by those acts, but by the 
resolutions of the company, stating the purposes for which their 
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money wae to be applied ; and, upon the anthorifcy of the ease I 
have before referred to, / entertain, no doubt thai the parties have 
a ri^ght which this court wiU enforce; for Jjmd the positive aUega- 
tion, thai they not only intend to misapply the money, and apply it 
for othfft punposBSy hut that they have actually done so, and intend 
to persevere in so doing. On the authority of the caee I have re- 
ferred to, it is equity that tlie party whose money has been so ap- 
plied, and which is intended to be hereafter so allied, is entitled 
to the interposition of this court, for the purpose of iceepitig the 
company, in the apphcation of his money, to those purposes for 
which it was said it was to be advanced." 



Ti. 

RiaHTS OP Shakeholdees. 

The shares of Block owned by the complainant in this case, rep- 
resent : 1 — property; 2 — rights and privileges, of which he 
cannot be divested except by his own consent — and in the exercise 
of which rights, the law will protect him. 

March V. Eastern Bailruad Co., 43 N. H. 520. 

The court say : " The purchaser of a share of stock in a corpora- 
tion, takes the share with all its incidents ; and among these is the 
right to receive all fut/wre dividends — that is, its proportionate 
share of all profits not then divided ; and, as we nndorstand the 
law and the usage of such corporations, it is wliolly immaterial at 
what times or from what sources these profits have been earned ; 
they are an incident to the share to which a purchaser becomes at 
once entitled, provided he remains a member of the corporation 
until a dividend is made. Mairis v. Stevens, 7 N. H. 454 ; Hagv/r 
V. Dandesen, 2 Exch. 741 ; Sogers v. Huntington Bank, 12 S & 
E. 77." 

The court also particularly refers to the case of Stevens v. liut- 
landand Burlington R. li. Co., 29 Yt. 545 ; and the case of Cole- 
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man v. Eastern Gouniies Railway, 5 Eng. Railw, Cases, 573 — in 
which he BajB, it was held that directors have no right to enter into, 
or to pledge the funds of the company in support of any project 
not pointed out by their act, although such project may tend to in- 
crease the trattic npon the railway, and may be assented to by a 
majority of the stockholders, and the object of such project may 
not be against public policy, and that acquiescence by shareholders 
in such a project, for ever so long time, affords no presumption of 
its legality. 

Macedon Plank Road Company v. Zapham, 
18 Barb 312. 

Redfield on R., 92. 



Niiw ToEK Cases. 

Mechanics' Bamk v. New York and New Haven R. H. Co., 
3 Kern. 617. 

In this case, Comstook, J., said : " The thirty thousand shares 
of original stock subserihed and paid for by the persona to whom 
the genuine certificates were issued, belonged to them in their in- 
dividual rights, and were as much their separate and individual 
property, as any other possession, which thoy could acquire. 

" The entire capital was represented in the property and fran- 
chises of the corporation, and the owner of each share was entitled 
to a fixed and unalterable proportion of that capital. 

" And from this, it follows, that any attempts to create a greater 
number of shares by the issue of additional certificates, is not only 
a violation of the organic law of the corporation, but a direct in- 
vadon of the contract between it and each holder of the original 
stock, Now, while it cannot be denied, that the value of every 
share may be reduce.d by misfortune or accident in the manage- 
ment of the business of the corporation, or by the neglect and 
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misconduct of its agents, acting within their acltnowiedged powers, 
it is equally plain tliat this result cannot be effected by a change 
in the fixed proportion which each share bears to the aggregate 
number, it has been said, that the limitation of the capital, and 
the number of shares was imposed from considerations of public 
policy alone. This is not so. Those who asked for the charter, 
and proposed to invest their private capital in the enterprise which 
it contenipisited, required such a limitation for their own protection; 
and every individual who subscribed and paid for shares of stock, 
must he deemed to ha/ee done so, relying upon the charter for the 
safety of his investment.'''' On page 627, the court said : " Cer- 
tificates of stock are not securities for money in any sense — 
much less are they negotiable securities. They are simply the 
muniments and evidence of the holder's title to a given share in the 
property and franchises of the corporation of which he is a mem- 
ber. The primary use and design, I must he allowed to say, of this 
species of property, is to afford a steady investment for capital 
rather than to feed the. spirit of speculation. I am aware that 
people will speculate in stocks, as they sometimes do in lands, and 
there is no law which absolutely forbids it ; but such, I am per- 
suaded, is not the use, for which we should hold them, chiefly in- 
tended. 

" The question is capable of some further elucidation, by attend- 
ing to the rules which have been settled in regard to the trans- 
ferability of other instruments, and the effect of transfer. A cer- 
tificate of stock is, in some respects, like a bill of lading, or a 
warehouse or wharfingers receipt. Each is the representation of 
property existing under certain conditions, and the documentary 
evidence of the title thereto. They are all alike transferable by 
endorsement and delivery. And the title to the property thus rep- 
resented passes by such transfer. So far, they resemble each 
other — but there are distinctions to be noted. Bills of lading «nd 
wharfinger's receipts, are commercial instruments, and their trans- 
ferability, or, as it is sometimes termed, their quasi negotiability, 
depends on the custom of merchants, and the conveniences of 
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trade. Certificates of stock arc not commercial iiistrumente, and 
the title to the property they represent, passes in equity only by 
indorsement and delivery, where, by any law or rule of the corpor- 
ation, the transfer is required to be made on tlic books. With 
these resemblances and these distinctions, if a bill of lading is not 
negotiable in the sense which must be contended for in tlie present 
case, there is much greater difficulty in affirming that such a quali- 
ty belongs to a stock certificate." 

The court further said on page 626-7 : " Stocks are not like bank 
bills, the immediate representative of money and intended for cir- 
culation. 

" The distinction between a bank bill and a share of bank stock 
it is not difficult to appreciate. Nor 'are they, like notes and bills 
of exchange, less adapted to circulation, but invented to supply 
the exigencies ot commerce, and governed by the peculiar code of 
the commercial law. They are not like exchequer bills and gov- 
ernment securities, which are made negotiable, either for circula- 
tion, or to find a market. Nor are they like corporation bonds, 
which are issued in negotiable f(yrm, for sale, and as a means for 
raising money for corporate uses." 



"When ft subscription is made to tlie capital stock of an existing 
corporation, if the corporation accepts the subscription, it no doubt 
impliedly undertakes, that the subscriber shall have and enjoy a 
share of its property and franchises, corresponding to the amount 
of the subscription. 

So, in the present case, the law would raise by implication such 
a promise on the part of this corporation, the instant it was brought 
into existence, and as the defendant had suffered his subscription 
to stand unrevoked up to that time, it was the same in effect as if 
then for the first time made. 
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In tliis way, both mutuality and a sufficient consideration, are 
shown. 

Buffalo i& JV. Y. City E. E. Co. v. Dudley, 
4 Kern, 354, (14 N. Y.) 

A snit may be maintained against officers of a corporation for 
the fraudulent over issue of stock by any stockholder, injured 
thereby, through the depreciation of his stock, and such suit may 
be against such ofBcere, jointly. 

Casfaux v. Mali, 25 Barb. 578. 

The term " capital stock," in an act of incorporation, means the 
amount contributed, or advanced hy the stockholders aa members 
of the company. 

T/i'! State V. Morristown Fire Association, 3 
Zabr. 195. 



Pennsylvania Cases. 

Everhart v. Philadelphia db Westchester E. E. Co., 28 Fenn. 352, 
the court said, in regard to a shareholder's rights : " That by acquir- 
ing an interest in the corporation, therefore, he enters into an obli- 
gation with it in the nature of a special contract, t!ie terms of which 
are limited by the specific provisions, rights and liabilities, de- 
tailed in the act of incorporation." 

To make a valid change in this private contract, as in any olher, 
the assent of both parties is indispensable. 

Commonwealth v. Erie and .Worth East Eailroad Company, 37 
Penu., 351. This case is direoUy in point, and decides that a cor- 
poration can take nothing by construction, anil will be confined to 
its exact and plain powers specified in the charter. 

Commonwealth v. Pittishurgh and Connells- 
ville E. R. Co., 24 Penn. 160, is excellent. 
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Laurimn v. The Lebanon Yalley R. R. Oo., 

30 Penn, 47, 48, and 49. 
Erie (& North East. R. R. Co. v. Casey, 26 

Penn. 301. 

Shares of stock in railroad companies, are personal property. 
Johns V. Johns, 1 Ohio State, 356. 
Arrwld v. Ruggles. 1 R. I. 165. 

Fn/s Ececutors v. Lexington <& Big Sandy E. R. Co., 2 Metcalf 8 

Ky., 321, the conrt say : 

Each shareholder, in an incorporated company, has a right to 
insist on the prosecution of the particular objects of the charter. 

He cannot he deprived of his rights or privileges withont his 
assent. Such alterations of the charter as are necessary to carry 
into effect its main design, may be made without his consent. 

Bat an alteration which materially and fimdamentally changes 
the responsibilities and duties of the company, or which superadds 
an entirely new enterprise to that which was originally contem- 
plated, may be resisted hy the stockholders, unless such altera- 
tions are provided for in the charter itself, or in t!ie general laws 
of the State in force, at tlie time the act of incorporation was 
passed. The charter of this road contains no provision autliorizing 
amendments to be made, nor was there any general law in force at 
the time it was granted, by which they were authorized. 

The subscribers, therefore, who do not assent to the amendment, 
have the right, if they think proper, to exercise it to prt^vont the 
company from proceeding to act under the amended charter, and 
to compel it to confine its operations solely to the promotion of the 
objects designed to be accomplished by the original charter. Or, 
they may waive this right, permit the company to proceed under 
the amended charter, and dissolve their connection with it upon 
equitable terms. Being members of the corporation, they are 
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entitled to all the rights and privileges conferred by the charter, 
of which they cwnnot be deprived hy the act of the com^>a^y in ac- 
cepting an amendtnent to which they are opposed, and which p-o- 
duces a material and radical change in their rights, and in the 
duties and liahiliii^ of the company. 

EedfieJd on K., p. 422, note 14; Id., 23. 

In the case of Nazro v. Merchants MuiiMd Ins. Co., 14 Wis., 
301, the court say, that, " the company having set on foot measures 
by which dieeentiug members have been deprived of the chartered 
rights and privileges, -ixi the faith of which tliey invested their 
money, ought not to object to any fair proceeding by which they 
seek a return of it. 

"Their claims are most ecLuitable, and every principle of natural 
justice would seem to recfuire that they should be protected. The 
amendatory acts were, in effect, a grant of authority to the trus- 
tees to organize a new company for the same general purposes, but 
upon entirely different principles, with the privilege to each mem- 
bere of the old company, as wished, to convert their premium 
certificafes into the stock of the new. The new company was to 
take the place of the old, which was to cease, and such hold- 
ers of premium certificates, as refused to convert them into stock, 
were to have no voice in the management of its affairs. The re- 
sult is, that the new organization has, without their consent, be- 
come possessed of so much of the funds of these dissenting 
certificate holders, which it is against conseience for it to retain. 
******** 

" The capital stock of incorporated companies is a trust fund ; 
the proper application of which, courts of equity will enforce by 
virtue of their inherent jurisdiction over trusts and frauds." 

Willard's Eq., 739-40. 

ZahHskie v. C. C. C. R. E. Co., 23 How. 394. 

The Proprietors of the Union Locks and Canals v. Joseph Toune, 
1 N. H., 44! 
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This was an action brought to recover assessments on stock 
which had been subscribed for by defendant, in a corporation to 
render the Merriniae Eiver navigable from Reed's Ferry to Amos- 
keag Falls. 

The defence was, that, after the subscription, the purpose and 
scope of the corporation had been materially chanj^ed, and that an 
amendment had been procured, giving authority to extend the 
work to Cromwell's Falls. 

In deciding this ease, Judge Woodbuhy said : " This is a dispute 
between a private corporation and one of its members. A recur- 
rence to the nature of the liabilities of members to their own cor- 
poration, will, we apprehend, divest the case of many of its diffi- 
culties. Every individual owner of shares, whether a petitioner, 
an associate, or purcliaaer, expects, and, indeed, stipulates, with 
the other owners, as a corporate body, to pay them his proportion 
of the expense which a majority may please to incur, in the prose- 
cution of the particular object of the corporation. By acquiring 
an interest in the corporation, therefore, he enters into an obliga- 
tion with it, in the nature of a special contract, the terms of which 
contract are Ignited by the specific provisions, rights, and liabilities 
detailed in the act. 

"To make a valid change in this private contract, as in any 
other, the assent of hath parties is indispensable^ 

The subject is then discussed by him in various ways, and the 
rights of the majority in interest considered; but he held, that the 
democratic principle of majorities did not apply in such a case, 
and he then adds: " It is impossible to state the case without per- 
ceiving a variation from the contract originally toade, and a varia- 
tion, too, which reaches the gravamen or essence of the contract. 
Many cautious men would be wiUing to hazard assessments which 
might be made on a share under the restrictions of the first act, 
who would never risk those which his more wealthy or more ad- 
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veiiturods associates might make, under the indulgencies of the 
second one." Tlie court further held, that, in all cases where it was 
set up tljat a party had assented to amendments "extending the 
objects, or increasing the powers, or enlarging the liabilities of the 
corporation, it is not to be presumed, but Tnust he expreadi/ shown." 

In tlio case of Baiwt v. Alton c6 SangaTnon S. R. Co., 13 111., 
511, the court (Justice Teeat) say: "An amendment which essen- 
tially changes the nature or objects of a corporation will not bo 
binding on the stockholders, A corporation formed for the pur- 
pose of constructing a railroad, cannot be converted into a com- 
pany to construct an improvement of a different character, without 
the consent of aU the corporators. A road intended to secure the 
advantages of a particular line of travel and transportation, can- 
not be so changed as to defeat that general object. 

"The corporation must remain substantially the same, and be 
designed to accomplish the same general purposes, and subserve 
the same general interests. 

"But such amendments of the charter as maybe considered 
nseful to the public, and beneficial to the corporation, and which 
will not divert its property to new arid different purposes, may be 
made without absolving the subscribers from their engagements. 



"The alteration must be accepted by the managers of the com- 
pany, before it becomes obligatory on the stockholders ; and the 
latter will not even then he bound, if their interests are materially 
affected }>y the altej'ation; and, in sueli case, they may not only 
avoid the payment of their subscriptions, but recover back such 
sums as they have advanced." 

Madison, c6e., Plank Road Co. v. Watei'town, (&c., Plank Road 

Co., 7 Wis., 50. 
This decides that, " a corporation can exercise no powers except 
those which are expressly conferred by its charter, or are neces- 
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rlly incidental to the objectB and purposes of its creation, and 
nnot appropriate its funds to any oilier purpose tlian pertains 
strictly to the corporation." 

In Bissell v. Michigan Southern and N'orihem Indiana Hail- 
road Company^ 23 !N". Y. (8 Smith), 258, where two corporations, 
chartered respectively by the States of Michigan and Indiana, 
with power to each to bnild and operate a railroad within its own 
State, have united in the business of transporting passengers over a 
third road in the State of Illinois, beyond the limits authorized by 
the charter oi either. Comstock, C. J., says : 

" There has been, I think, some want of reflection, even in ju- 
dicial minds, npon the reasons and policy which mainly govern in 
the granting of charters to corporations, with certain specified 
powers, and no others. A private or trading corporation is essen- 
tially a chartered partners/tip, with or wilhont immunity from per- 
sonal liability beyond the capital invested, and with certain other 
convenient attributes, which ordinary partnerships do not enjoy. 
It is also something more than a partnership, because the legal or 
artificial pereon becomes vested with the title to all the estate and 
capital contributed, to be held and used, however, in trust for the 
ahareholders. Now, in a well regulated unincorporated partner- 
ship, the articles entered into by the associates specify the objects 
of their association," 

" It is the undoubted right of stockholders to complain of any 
diversion of the corporate funds to purposes unauthorized in the 
charter. This, as a general principle, cannot be too strongly 
asserted. By this principle, justly applied to particular instances, 
the question in such cases is to be resolved. The original sub- 
scribers contribute the capital invested, and they, and those who 
succeed to their shares, are always, in equify, the owners of that 
capital. 

" But fhe equitable rights of shareholders, will enable them, in 
many circumstances, to claim tlie afiiruiafive interposition of the 



.yGooc^le 



94 

courts to arrest an unauthorized course of dealing, or to prevent a 
threatened divei'sion of the capital to improper usee. Of this 
character are many of the cases usually cited, to prove that cor- 
porations cannot exceed their powers." 

Bodge v. Woolsey, 18 How. U. S. 331. 

Bolt V. Rod(jer8, 3 Paige, 154. 

Ang. & Ames on Corp., 424, 4th ed., and 
cases cited. 

" So, too, it is plain, without citing authority, that a stockholder, 
who can show that he has sustained a pecuniary loss by such a use 
ot the capital, may have his redress in damages against the indi- 
viduals who commit the wrong, unless he has himself acquiesced. 

" These are extensive, and it would seem, ample remedies to pre- 
vent or redress the ahuse of power; and it appears to me a much 
higher and better policy, that private shareholders should be con- 
fined to these remedies, than to sacrifice the interests of the rest of 
the community by conceding to these bodies absolute immunity 
whenever power is thus abused. But the principles which belong 
to this question need not present that naked alternative, 

" Stockholdei-8 in corpofations have such an interest in the com- 
pany as excludes tliem from being witnesses for the company." 

Thrasher v. Pike County liailroad Company, 

25 III. 409. 
Ryder v, Alton and Sangamon Railroad Co., 

13 111. 523. 
Philadelphia and Westchester Railroad Co. 
V, Hickman, 28 Penn, 318, 

Lord Er.DON, in the case of Adley v. The Whitestahle Company, 
17 Vesey, 321, which was a case where a fisherman, who had vio- 
lated a by-law of a corporation ot which he was a member, had 
been excluded from the corporation, said : " "Wo find, from the 
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experieuce of every day, that, as individuals cannot possibly hold 
out responsibility to the extent required in great eoiiceruB, there- 
fore great trading companies are formed, the property of the com- 
pany yielding & profit ; which, according to the nature and princi- 
ple of the undertaking, is to be divided among the indwidwda 
composing the corporation, jnst as if they were not incorporated." 

This same case came np again in the 19th of Vesey, Jr., 305, 
when Lord Eldon iaid down the doctrine, that th& corporation was 
liable as trustees to each individual stoekholdor for his proportion- 
ate share ; and, notwithstanding the difficulties and obstacles which 
were interposed there, he said, that, " wherever there is a legal 
right vested in a party, he must, in some court, have the meaps of 
enforcing that right. It may, perhaps, be ont of the power of any 
court effectually to meet all the human resistance, that may, where 
there is a great number of parties, be applied, to haflle justice — but 
tlie court must not, for that reason, desist from doing anything • and 
parties may, in the end, grow extremely weary of that resistance, 
which they never ought to have interposed." 

Prima faoie, all stockholders, at any particular period, are 
equally interested in the property and business of a corporation, 
They assume the same liabilities, are entitled to the same rights, 
and are eqwal owners of the property. When, therefore, the di- 
rectors undertake to distribute among the stockholders any portion 
of thH funds or property of a corporation, whether it be called 
proiits or not, all the stocklioldere are entitled to an equal share in 
the fund, proportionate to their stock; whether they have been 
stockholders for a longer or shorter period. 

Unless the charter gives the directors power to discriminate be- 
tween the stockholders, at different periods, in the distribution of 
profits, they are all entitled to share therein, 

Jones V, Terre Haute R. U. Co., 29 Barb., 359. 
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Stockholders, who are eitisens of other States than that under 
■whose laws the corporation is chartered, may file a bill in equity 
against it, in the court of the United States, 

Paine v. Indianapolis H. M. Co., 6 McLean, 

395. 
Bodge v. Wbolsey, 18 How, 331. 
Louis>nll6 R. R. Co. v. Letson, 2 How. {U.S.), 

558. 
Commonwealth v. Milton, 12 B. Mon., 212. 
Marshall v. Baltimore cfe Ohio R. R. Co., 16 
How, 314. 

The following cases were brought by a shareholder in behalf of 
himself and others, who may come in and contribute to the ex- 
penses, &c. 

Jefferson Branek Banh v. Shelly, 1 Black, 449. 

Wright V. Sill, 2 Black, 544. 

Framklin Brcmch Bank v. State of Ohio, 1 

Black, 474. 
Mechanics (& Traders Bank v. Debcit, 18 
How., 380. 
See Shrewsbury c6 Birmingham R. Co. v. LoTidon 

& North Western R. Co., 4 De Gex ; Mac- 
naughton & Gordon, 132. 
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VII. 

When the majority of stockhoMers in a corporation can hind the 
Tmnority. 

In the case of the Troj dt Rutland R. R. Co. v. Kerr, 17 Barb., 
604, the court said : "As a general rule, the acts of the majority 
control, when confined to the ordinary transactions of the company, 
and consistent with the original objects of its formation. But 
everything relating to the organization of a private corporation, of 
the nature we are considering, as well as of co-partnerships, is 
mere matter of individual contract ; and the compact, which is to 
clothe its members with this artificial, corporate existence, must 
receive the voluntary assent of the whole. And as there can be no 
compulsion in the iirst instance, 1 do not see how there can he a 
claim upon the property of a member to aid a different enterprise^ 
after a tnaterial change in the constitution of the company.''^ 
Angel & Ames on Corps., p. 367. 

In the case of Davies v. Hawkins, 3 Maule & Selw., 488, which 
was a ease of a company which was formed for brewing ale, .and, 
by deed, tiiey confided the management of the business to two 
persons, who were trustees of the company— who were to manage 
the business until others were elected to fil! their places, and gen- 
eral quarterly meetings were to be held. 

It was decided by the K. B., that one person only could not be 
appointed at a general quarterly meeting, in place of the two orig- 
inally appointed under ihe deed, unless such alteration was nzade 
by the consent of aU the subscribers. Lord Ellkhboeough said, 
that " a change had been made in the constitution of this company, 
which could not be made without the consent of the whole iody of 
the subscribers. It was such a substituted alteration in its constitu- 
tion as required the assent of all." 

In Peabody et al, v. Flint, 6 Allen, 52, whicli was a bill in 
equity, filed by James Peabody and anotlier, they being stock- 
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holders in the Lowell & Salem R. R. Co., fur tliemeelves and in 
behalf of the other stockholders, against the company, the direc- 
tors, and agents, aiid, also, the Lowell & Lawrence Railroad Com- 
pany, charging them all with fraud and conspiracy, to prejudice 
and eacrifice the Lowell & Salem Railroad for the benefit of the 
Lowell & Lawrence Railroad. The two stockholders were the 
owners of but a few shares out of many thousand. Tlie case was 
characterized by the truo spirit of modern consolidations, and it 
was contended, by the defendants, "that the plaintiffs have not, 
and never had, any remedy for such injuries as tliey complain of; 
that conceding tho truth of the allegations, that the directors of the 
Salem & Lowell Railroad Company, either by themselves, or with 
the eonsent and connivance of a majority of the stockholders com- 
bined, either among themselves or with the Lowell & Lawrence 
Railroad Company, or its directors, or with any of the other de- 
fendants, to defraud a minority of the stockholders of the Salem 
& Lowell Railroad Company, and in pursuance of this eomSination 
dil the acts alleged, and so dealt and managed as to destroy the 
value of tJie stock, as set forth, yet the only relief which the mi- 
nority can have, is the imperfect one of selling out their stock for 
what it will bring in market," 

In commenting upon this position, Chapman, J., said: "This 
doctrine is said to result from tho nature of corporate property, 
which, being owned absolutely by the corporation, is under the 
absolute control of a majority of the stockholders, and of such 
directors as they choose to elect. Their decisions and acts, it is 
said, are final, and the minority are bound to submit to them. 

But this doctrine, if correct, would place the property of stock- 
holdere in a corporation in a perilous condition. For it would ena- 
ble the managers of one corporation to get the control of another 
by the purchase of a majority of its stock for the purpose, and then 
to manage its affairs in such subservience to the interests of their 
own corporation, as to render the stock of the minority worthless, 
and avail themselves of its value without compensation. The 
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demurrer concedes, for the purposes of this discussion, that the 
managers of the Lowell & Lawrence Railroad Company have thus 
acted, in respect to the minority of stockholders in the Salem & 
Lowell Eaili-oad Company. It requires no great sagacity to see 
how similar frauds may be practiced, in behalf of many other 
railroads against connecting or rival roads, so that a system of rail- 
road connections m.ay become a system of frauds. If it may be 
practiced with impunity between railroad corporations ; it may, 
also, be practiced between manufacturing corporations, and a man- 
aging majority may, at their pleasure, sacrifice the interests of the 
minority for the benefit of another corporation owned by them. 
The same remark is true in respect to several other classes of busi- 
ness corporations. The qnestion thus presented is of great impor- 
tance, because there is no known practicable method of establishing 
and managing railroads except by means of corporations; and 
many other great enterprises and branches of business which re- 
quire, for their successful prosecution, a large and permanent 
investment of capital, are, also, nsually and most conveniently 
established and managed by means of corporate organizations." 

In the case of Lloyds. Loaring^ 6 Vese'y, Jr., 773, 777, which 
was a suit by three pei-sons in behalf of themselves and all the 
other members of a lodge of freemasons, which a majority of the 
members had undertaken to consolidate with another lodge. Lord 
Eldon said : " If I consider them as individuals, the majority had 
no right to bind the minority. One individual has as good a right 
to possess the property as any other, unless he can be affected by 
some agreement." 

In the Chamberlain of London's case, 5 Co., 63, it was held, 
that the inhabitants of a town, " as a community of known de- 
scription, recognized by law, (thereby acting as a corporation) 
might make ordinances or by-laws for the reparation of the churcli 
or highway, or of any such thing, which is for the general good 
of the public, and, in such a case, a greater part shall bind the 
whole ; but if it be for their private profit, as the well ordering of 
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their common of paahiro, or the liJce, there, withrmt a custom, (that 
is, without some law to that effeef,) they cannot make by-laws ; 
and if there be a custom, then the greafer part shall not hind the 
less, if it be not imrranted by the custom." 

In other words, tlie majority can never seil out or dispose of 
the interests of the minority, without a special grant from the 
legislature for that purpose, and the minority must have acquired 
their rights, op joined the association or corporation, with that dis- 
tinct understanding and agreement. 

Chancellor Kent upheld this doctrine, and these principles, to 
the fullest extent, in the case of Livvngston v. Lynch, 4 Johnson's 
Oh., 594, where a certain number of persons liad formed an asso- 
ciation, under the laws of New York, and had subscribed articles, 
which a rri^joriiy aflerwards undertook to change and abrogate. 

■ In deciding the case, he said that there was not a doubt upon his 
mind that the articles " were of the character and authority of 

permanent consiituiwnal provisions, binding upon all the members 
when adopted hy all, as a solemn private contract, and that they 
can only ho abolished' by iAe like concurrent will by which they 
were adopted. * * * 

"We are not to intend, without express words, that each of 
tliese tenants in common, especially where the interests were so 
unequal and so momentous, surrendered his invaluable right, 
founded on settled principles of law, not to be controlled, in the 
government of his individual interest, without his consent." Ho 
then adds : " The general principle of law is, in such private asso- 
ciations, the majority cannot bind the mmority, unless it be by 
fecial agreement." Page 595-6. 

On page 597, the chancellor said : " If any one article might be 
abolished by a vote of the majority, so might every other article; 
and the rigtits and property of each individnal member would be 
placed in the utmost jeopardy, at the control of others, without 
any security from compact, or the dictates of his own judgment. 
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" The lavj gives no such coutrol to others over one's own prop- 
erty, or individual interest, except in the case of partnerships and 
of ship owners, which stand on peculiar gronnds of commercial 
and maratime policy; and even in those cases, there is particular 
protection provided for the dissenting owner." 

In New OrleaiUf Jackson <Si Great JV^orthern liailroad Co. v. 
Harris, 27 Miss-j 536, wiiich was an action brought by the com- 
pany against Harris, who had subscribed stock in the Canton Kail- 
way, and by kim transferred to the plaintiff in error. The court 
say : " If the legislature possessed the authority to confer upon 
any number of the stockholders in said company, who might be 
the owners of a majority of the stock, the power to accept any 
proposed amendments to the charter, and by such acceptance, to 
bind the remainder of the stockholders, it might, with equal pro- 
priety, so far as the isolated question of power was concerned, 
delegate the same right to a minority, owning but a small propor- 
tion of the stock, or to any specified number less than a majority, 
or even to a single corporator. A charter is : lat, a contract, 
within the ineamng of the constitution of the United States, be- 
tween the State granting the charter and the corporation itself, 
the obligation of which it is not within the power of the legisla- 
ture to impair. 2d, the contract subsistingi between the members of 
a corporate body and t-he corporation, is equally within the protec- 
tion of the constitution. According to the doctrine that the legisla- 
ture had the right to confer upon any number of the stockholders, 
who might own more than one half of the stock subscribed, the 
authority to accept of amendments to the charter, it is evident that 
the charter might be altered in its most essential stipulations, not 
only without the approbation, but against the consent of the great 
body of the corporators, thereby subjecting them to duties and 
responsibilities not imposed -iy their contract with the company. 
This, we think, can not be done without a clear violation of the 
constitution. H«nce, we couclnde that the act in question did not 
invest the stockholders, representing a majority of the stock sub- 
eeribed, with authority to accept the amendment proposed to the 
charter. 
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The charter, in these cases, consiituies th^e fundamental artielea 
of the association. It defines the rights and powers of the corpo- 
ration, detei'uiines its objects, and fixes the individual contract of 
the memler with the corporation itself. His contract is as clearly 
defined as the charter can make it. It must be conceded, that the 
legislature ha/oe no constitutional power, unless reserved in the 
grant, to change or alter, without consent, an act of incorporation, 
and thereby to cast upon them additional obligations, or take 
from them rights guaranteed by their charter. Its power over the 
corporation can be no greater; it can impose no additional obliga- 
tion without his assent, or release him from any duty, against the 
will of the party thereby to be affected. In what respect can the 
power of a corporation transcend the authority of the legislature? 
He must have as perfect a right to stand upon bis contract with 
the corporation, in opposition to the action of a majority, as he 
wonld to insist upon his rigbts nnder it, against the action of the 
legislature. Tbis is a proposition too clear to be doubted, in all 
cases in which there is no Btipulation, express or implied, that he 
shall be bound by the voice of the majority. 

The incapacity of the majority to alter, fundamentally, the char- 
ter, against the consent of even a single corporatm; was recognized 
by the Yice CbanceUor, in the case of Ourtiss v. the Manchester c& 
Bolton Canal Company, 13 Eng. Cli. K., 131, note. In that case, 
an injunction was granted upon the application of a single share- 
holder in an incorporated company, restraining the company from 
affixing tbeir corporate seal to a petition to parliament for an act 
to convert a part of the canal into a railway, and from nsing the 
corporate funds for that purpose. So, in Manly against the same 
company, an injunction was granted for a similar purpose. Ih., 
132. So, also, in Ware v. the Grand Junction Water Company, 2 
Rup. & Hylne, 461, the same principle was applied to a corpora- 
tion upon the application of a siugle shareholder.. 

When a person become a member of an incorporated company, 
by his enbscription to the stock, be agrees to be bonnd by the 
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terms of his contract, as defined in the charter of incorporation ; 
he agrees to be bound by the acta of the corporation, and its offi- 
cers, performed within the scope of the charttr powers,; hut upon 
no principle can it he held, that he impliedly consents to any altera- 
tion which would worle a radical change in the Btrncture of the 
a,SBociation, which might he voted or accepted by even, a majority of 
the whole of the corporators, and thereby he st^jected to hurdtns and 
obligations wholly foreign to the purposes and (Ejects of the orig- 
inal charter. It IB our opinion, therefore, that the acceptance was 
ahsoluteh/ void, for want of power, on the part of the stockholders 
representing a majority of the stock, to vote an acceptance of the 
amendatory act. It follows, hence, that the transfer and assign- 
ment were, also, void and ineffectual. 



nil. 

Eights of the minority stockholders in corporatioTis. 

That the whole are bound by the majority, when their acta are 
conformdhU to the charter, or articles of their constitution, and not 
inconsistent with them, we do not deny; but when they are not 
thus conformable and are inconsistent with the objects and purposes 
for which the body corporate was organised, we say they are not 
hound at all, in any way. " Thus," as Angel & Ames say, in their 
work on corporations, section 500, " thus, when a company is au- 
thorized, by an act of parliament, to raise money for a specific 
purpose, only, it is not competent to any majority of the share- 
holders of the company to divert such money to another purpose, 
against the will of a single shareholder — nor, indeed, would tmani- 
mity among the shareholders^ake such a diversion lawful." 

And thus we say. Thus, neither can the Galena and Chicago 
Union Railroad Company sell out all of its property, money and 
franchises to the Chicago and North Western Kailway Company, 
or apply its tolls, revenues, and funds to supporting that road, and 
paying its debts, or the debts of Kenosha and Eockford Railroad 
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Company, or the debts of the Peninaular and Marquette Bailroad 
of Michigan, or any other railroad. We say that the Galena and 
Chicago Onion Railroad Company was never organized for any 
siteA purpose or object whatever, and each and alt of such acts are 
inconsistent with the purpose of that company, and no act or vote 
of the majority, whether by person or proxy, can legalize such 
acts, or render cousifitent, what is clearly inconsistent. 

See Nazro et al. v. Merchants Mutual Ins. Co., 14 "Wis., 196. 

This was a ease where one Henry ITazro, a stockholder in the 
MevcKanta Mutual Insurance Company, of Milwaukee, filed a bill 
in behalf of himself and of all others eimiiarly situated with him- 
self, against the company, in which he alleged, first, that he he- 
came a stockholder in the company, as it was organized nnder an 
act of the legislature, of February 10, 1847. That after he became 
a stockholder that the company procured two amendments to their 
charter, one in 1858, and one in 1860, which acts were accepted 
by the company, against his protest, and which latter act of 1860, 
authorized an entire reorganization of the transacting of insurance 
business on entirely different principles from the original charter, 
in which he took stock. It further appeared, that the dissenting 
members of the corporation procured an act from the legislature, 
in the month of April, 1860, by which it was provided, on the 
application of those interested in the old company, appraisers 
might be appojnied to examine the affairs of the company, and 
appraise the value of the property and assets of the company, 
which it owned at the time it was reorganized. And after such 
examination, they should report to the court the value of the same, 
and a judgment entered in favor of the petitioners for iheir por- 
portionate and respective shares of the entire property. The 
court, in deciding this case, say that " the capital stock of incor- 
porated companies is a trust fund^\e proper application of which 
courts of equity will enforce, by virtue of their jurisdiction over 
trusts and frauds," * » * * " 'Xha.i the grant to 
the directors and the company, of new and distinct powers, such 
as are contained in the amendments to the original charter, were 
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such as they could not have exercised, either ae a matter of corpo- 
rate authority or of legal or constitutional right, aa between them- 
selves a/nd the shareholders, and that the shareholders might have 
objected to it, as a violation, of the contract Under which they be- 
came members of the corporation." 

The majority of the stockholdei's and directors complained bit- 
terly ot the minority ; and their acts in the premises were charac- 
terized as willful and uncompromising, and the act under which 
they proceeded, as most harsh and oppressive. But the court said, 
that " the trustees and asseuting memhers, or, what is the same, 
the company under its new organization, being themselves the 
innovators, aiid having set on foot, iher/iselves, measures by which 
the dissenting members have been deprived of the chartered rights 
and privileges, on the faith of which they invested their money, 
ought not to object to any fair proceeding by which they seek a re- 
turn of it. Their claims are most equitable, and every principle of 
natural justice would seem to re^tdre that they should be protected. 
The amendatory acta were, in effect, a grant of authority to the 
trustees to organize a new company for tM same general purpose, 
but upon entire^/ different principles, with the privilege of such 
members of the old company, as wished, to convert their premium 
certificates into the stock of the new. The new company was to take 
the place of the old, which was to cease, and such holders of pre- 
mium certificates as ref'med to convert them, into stock, were to have ' 
no management of its affairs. The result is, that the new organisa- 
tion has, without their consent, iecome possessed of so m.uch of the 
funds of these dissenting certificate holders, which it is against con- 
science for it to retain. The act, therefore, is nothing more than a 
special remedy to enforce the performance of a duty, which courts 
of chancery, upon principles of natural equity, would have enforced 
without it." 

It is a pi'oceoding, on tlie part of the dissenting members, to get 
their own. The trustees, by their conduct, have made a distribu- 
tion necessary and proper. They have appropriated the property 
without t/ie consent of the owners. 

Const, v. Harris, 1 Turner & Euasell, 496. 
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Great Western v. Hushout, 10 Eng. Law & 

E<i., 12. 
Attorney General v. Norwich^ 9 Eng. Law & 
Eq., 93. 

In the case of Ward v. Societies of Attorneys, 1 Collyer, 3T5, it 
appeared that out of one thousand three hundred and thirteen 
shares, all voted to accLuiesce in an important change to the charter, 
exo^t the owners of twenty-one shares. They filed their bill, and 
the court enjoined the directors and corporation. 

It was argued, in this case, that it was unreasonable that the 
wishes of the great majority of the members of this society should 
be thwarted by the proceedings of a few individuals ; it is more 
to the interest of tlie soeietj that it should he devoted to profes- 
sional improvement, than it should be engrossed in considering the 
proiits of the shares. In tlie former case, it may command tlie 
conSdence of the public, but in the latter, it cannot. 

Notwithstanding this argument, the vice chancellor, on page 
380, said, that "the law allows individuals to acquire a beneficial 
interest in the preservation of such a body, so lawfully constitnted, 
and / am not aware of any prinovple of la/w or equity which can 
enable that lawfully constitv,ted interest, thus obtained, to be taken 
away without the consent of every person interested, unless by 
means of a condition, to which the original creation was subject." 

NoTA Bene. — Preston v. the Grand Collier Dock Co., 11 Si- 
mons, 327. 

This was a case where Preston, the owner of twenty shares 
out of nine thousand, brought a suit against the Grand Collier 
Dock Company, and various other persons, and the court held, that 
a Mil, by a member of a numerous incorporated company, on be- 
half of himself and all the other members, except the defendants, 
praying that a transaction in which the defendants had been the 
actors, but which had been sanctioned, unanimously, at a meeting 
of the company, might be declared null and void, was sustained, 
although some of the members, on whose behalf the bill was filed, 
had been present and voted at the meeting. 
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" The minority of the shareholders, or one of them, may file a 
bill on behalf of the whole body, though at a meeting a large 
number may have sanctioned the act, if it be illegal; if not, it 
would be impossible for a shareholder, in sucli a case, to obtain 
relief, that docs not apply to the other part of the objection, that 
the directors are not made the defendants." Parker V. C. In 
case of Winch v. the Birkenhead^ Lancashire db Cheshire Junction 
S. B. Co., 13 L. & Eq., on page 518, he said, 19 Eng. L. & Eq., 
361: 

" I think that this bill is correctly framed by one, on behalf of 
himself and all the other shareholders. It is not necessary to refer 
to any authority, further than the very forcible language of Lord 
Ceanworth, in the ease of Beman v. Hufford, 1 Sim. (N. S.), 550, 
in which it is said, that any one shareholder may come, in behalf 
of all, to prevent, what he calls, an infringement of the law of the 
concern. I do not think it is necessary that the directors should 
be made parties. The act that is sought to be restrained is, the 
the act of the company. It is quite sufficient if there is an order 
restraining the company. The company, itself, cannot act, except 
by means of its officers. 

" It appears to me that the suit is properly framed, by the relief 
being sought against the company alone." 

Bagshaw v. the Eastern Union Railway Co., 

7 Hare, 114 ; 2 Mac. & G., 389. 
Bromley/ v. Smith, 1 Sim., 8. 
Preston v. the Grand Collier Dock Co., 11 
Sim., 327; 1 Stockton, Ml ; 13 Barb., 567. 
Coleman v. iaatern. Counties It. Co., 10 

BeaV., 1. 
Ward v. the Society of Attorneys, 1 Coll,, 370." 
Adley v. Wkite<Ale Co., 19 Vesey, 305. 
Methodist Book Concern case, 16 How., 288. 
Smith V. Swamatedt, 26 Oonn., 456, 
11 Georgia, 569. 
31 Ala., 612. 
28 Penn., 379. 
1 K. L, 312. 
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Angel & Ames on Corporations,'Sec. 312. 

40 N. H., 540. 

33 Maine, 133. 

21 N. H., 81. 

24 Barb., 187. 

43 N. H., S17. 

The principle is, that any sliarehnlder in a corporation may sue 
to prevent the corporation from doing an act ultra vires. 
1 Chand., (Wis.,) 286. 
15 111., 255. 

The ease of Dodge v. Woohey, 18 How., 341, is directly in 
point. 

30 Penn., 1. 

28 Penn., 379. 

Adi-hnoe v. Mayor of M. Y., 1 Barb., 19. 

Milhau V. Sharp, 15 Barb., 244. 

Wood V. Draper, 24 Barb., 190. 

Christopher v. Mayor of N. Y., 13 Barb., 667. 

DeBaun v. Mayor of N. Y.,l^ Barb., 392. 

1 Simon, 650. 

23 Kow., 396. 

A single shareholder can enjoin a corporation, when it is misap- 
plying its funds, or violating its charter. 

In exparte Booker, 18 Arkansas, 338. 

This was an application for a ^nandamus to compel tfte judge to 
grant an injmiciion against the offieera of a railroad company, for 
violaiing its oliarter, in appropriating funds to different purposes 
than those contemplated iy the charter. 

Justice Hanlt says : 

" It was a qnestion of serious doubt, until comparatively a recent 
date, whether a private corporation eould, und-er any eircnm- 
stanccs, bo sued, either at law or equity, by one of its own meic- 
bers." (See 2 Bay. (S. C.) R., 109 ; 1 Myl. & Blip. Ch. K., 131, 
and note, and 18 How. IT. S. K., 331.) 
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" But it is now welt settled, that a private corporation may he 
sued, either at law or in equity, nnder particular circuiuBtances, or 
a special state of facte." (See Ang, & Am. Corp., Sec, 390-1, and 
the aiithonties above cited ; also, Pearce v. Patridge, 9 Met. R., 
44; Hilh v. Manchester (& SaJford Water Wcrrks, 5 Adolph. & 
Eilis R, 866.) 

And a special case in which a private corporation may be sued 
in equity by one of its members, is, when the company attempts to 
do ads which they are not e/mpowered to do, under the acts of the 
legislat'urejfrom which they derived their authority to act as such ; 
and in such case, it has been holden that a conrt of chancery may 
restrain them, by an injnnction, from the commmissiou of the 
threatened and impending usurpation. See, Ang. & Am. on Corp., 
sec. 391 ; Ware v. Orand Junction Water Co., 1 Myl. & Eup. Ch. 
E., 126 ; 1 Beav. Ch. E., 1, In the last case cited, the objection 
was expressly taken, on part of the corporation, that the corpora- 
tion ought not to be a parfy to the snit. But the Vice Chancellor, 
Sir James Wagkam, said he had no hesitation in overruling the 
objection ; that the acts of the directors (in directing the corporate 
moneys for a purpose different from what was originally contem- 
plated, against the will of a single shareholder^ were the acts of 
the directors as the representatives of the company, and as such, 
were the acts of the company itself, and that the company would 
not be bound, unless it were a party in its corporate character. 
See, also, Coleman v. Eastern Counties Railway Co., 10 Beav. Ch. 
R., 1, to the same point. 

The result of the authorities, therefore, clearly is, that a corpora- 
tion, when acting within the scope of, and in obedience to, the 
provisions of its constitution, the will of the Tnajority, duly ex- 
pressed at a legally co7)stiltited meeting, must govern; yei, be- 
yond the limits of the act of incm^oration, the will of a majority 
can not make the act valid; and the powers of a court of equity 
may be put in motion, at the instance of a single stockholder, if he 
can show that the corporation are employing their statutory powers 
for the accomplishment of purposes not within the scope of their 
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institution. (See Ang. & Am. on Corp., sec. 393, note 2, and au- 
thorities there cited. 

Dodge V. Woolsey, 18 How,, 341, is perfectly conclnsivo upon 
this point. 

Kean v. Johnson, 1 Stockton's Ch. K., 401. 

This was a case where John Kean, the complainant, as the 
owner of 275 shares out of about, 8,000, filed a bill against John 
T. Johnson, and sundry other persons, as directors of the Elizabeth 
and Soraerville Railroad and the Somerville and Eastern Railroad, 
otherwise called the Central Railroad of New Jersey, under the 
following circumstances : The Elizabeth and Somerville Railroad 
Company was cliartered on iho 9lh of February, 1831, by the leg- 
islature of New Jersey. In 1839, a mortgage was made on the 
road and franchises, &c., which was afterwards foreclosed, and all 
the property purchased by Stearns and Colkett, who organized a 
new company, and issued stock, some of which was purchased by 
the complainant, and which he then represented by his bill, to the 
amount above stated. In 1847, another company was chartered 
by the legislature of New Jersey, to construct a railroad from 
Somerville to Eaaton, called the Somerville and Easton Railroad 
Company, in which some of the individuals named in the bill were 
directors, and owned a large majority of the capital stock. About 
the latter part of 1848, the directors of the Somerville and Easton 
Railroad Company combined wi-th the directors or persons in the 
interest of the Elizabeth and Somerville Railroad Company, to 
effect an amalgamation of the two companies, and of compelling 
the stockholders of the Elizabeth and Somerville Railroad Com- 
pany to surrender their stock, and go into a new company, under 
one maoagement. That to effect said purpose, they procured a 
snpplemental act to the Somerville and Easton Railroad Company, 
■which provided : 1. That it should be lawful for the Somerville 
and Easton Railroad Company to purchase the road constructed 
by the Elizabeth and Somerville Company. 

2. That if payment could be made in stock, the Somerville and 
Easton Railroad Company could issue as much as might be re- 
quired for that purpose. 
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3. That the purchased road ehoiild become a part and parcel of 
the Somerville and Easton Railroad, and that the two roads thus 
combined, should be known as the " Central Railroad Company, 
of New Jersey." 

4, That no rights of any of the stock-liolders or parfies interested 
in the road shonid be affected, and that the consolidated road should 
be responsible for the claims, debts and demands of each, and that 
the purchase should be made by the consent of thv stock-holders of 
the L. & E. R. R. Company. 

The bill then alleged that, after the passage of this act and about 
the 1st of April, 1849, the individual defendants in the bill " hold- 
ing a large majoriiy of the stock of hoik companies and idng direct- 
ors of each and constituting almost the entire boards, did proceed, 
using, and proceeding, in the names of said companies respectively, 
and assuming to act as said companies, to make a consolidation," 
&e., &e., did procure of Stearns & Colkett, the purchasers at the 
master's sale, a deed, conveying all the property and appendages 
of the E. & L, R. R., which simply conveyed all the title which 
they had. The persona who are named in the bill and who were 
directors in both roads, and who owned the majority of the stocJc, 
then consolidated the two roads under the name of " The Central 
Kail Road Company of New Jersey," and since managed and ope- 
rated the roads under the said name. 

The complainant further averred that he was, and is, owner of 
2T5 shares of stock in the Eliaabethtown & L. E, R. Company, 
as issued by Stearns & Colkett, in the organization and formation 
of the new company, &c., and that Thomas Hartwell and William 
Thompson were owners of some stock also, but that, they, neither of 
them, gave any consent to the proceedings but protested and still 
protest against the sale and consolidation. 

For these reasons he, Kean, insisted that the wholesale and con- 
solidation was void as to himself and all dissenting stock-holders. 
He then made parties the Directors of both roads, individuals, and 
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the corporation, and prayed that the sale and consolidation be set 
aside and an accomning of the earnings be had, &e. 

The conrt ijt deciding this case say : 

""What rights, then, had the stoekholdci's of the Elizabethtown 
& Somerville Company at law or in equity in that corporation? 
Does a sale of the road, which was the scource of all their emolu- 
ment, actual or prospective, whose possession was the very condi- 
tion of their actual, if not technical, being, and the diversion of 
their capital to other employment, affect in anywise their rights ? 
If so, by tho clear meaning, ahnost the express words of the pro- 
viso, they had a right to dissent, and that dissent prevented the 
transfer permitted by the act, at any rate as far as regarded them. 
If a transfer it did not affect the rights of the dissentient, what- 
ever other effect it miglit have ; I cannot divert my mind from the 
conclusion that a sale of their road, and the employment of the 
capital they invested in it to other uses, does affect tho rights of 
every stockholder in a railroad company. As stockholders they 
own the road in common, to be employed in specified nses. Each 
owns a share in the whulo, and is to have a proportionate share in 
its profits. They have invested a portion of their capita! in it, and 
in it alone. They have a right in the road, and in every dollar it 
earns. The directors are the trustees, to employ the joint capital 
in the management of the road, and the road only, to the end that 
from the investment the stockholders have chosen they may reap 
the contemplated profits. And this is the agreement of the stock- 
holders among themselves. They each contract with the other 
that the money shall be so employed. What the majority deter- 
mine within the scope of this mutual contract, they each agree to 
abide by, but there their mutual contract ends, and 710 majority, 
however large, has a right to divert one cent of the joint capital to 
any purpose not consistent, and growing out of this original, funda- 
mental, joint intention. 

To sell the road, to abandon the contemplated investment and 
embark in another scheme, whether entirely different or only more 
extensive than the original coniemplation as aj?parent on the face 
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individual stockholders. 

If they had any rights as partners or beneficiaries, it would seem 
to bo this, that their money shotild he devoted to that use, and 
never employed in any other, nor returned to them before they 
desire it. The mere statement of the proposition seems to me to 
prove it. No argument, however lengthened, can add to the force 
of the naked position. 

The general principle here asserled has frequently received the 
sanction of the courts both of England and this country, It is the 
6ame, whether applied in the case of private associations or incor- 
porations. " It is not, I apprehend," eays Lord Eldon, " competent 
to any number of persons in a partnership, (unless they show a 
contract rendering it competent to them) formed for specific purpo- 
ses, if they propose to form a partnership for different purposes, to 
effect that formation by calling upon some of the partners to receive 
the subscribed capital and interest and quit the concern." And 
again, he says in the same ease, "Those who seek to embark a 
partner in a business not originally part of the partnership concern, 
must make out clearly that ho did expressly or tacitly acquiesce," 
Matmch V. Irving, Appendix to Gow on Part. 376, Am. ^d., 1830. 
And see also the decision of Kent, C, in Livivingston v. Lynch, i 
Johns. Cii. R. 573. So in incorporations. , Nothing is more cer- 
tainly settled than that any fundamental alteration of a charter, or 
material deviation from or extension of a road, in the case of railroad 
companies, interferes with the rights of the corporators, and that no 
majority, however large, can compel any individual stockholder to 
submit. Thus, in such cases, if the stockholder has not paid his 
subscription, he is freed by such deviation from liability on his 
contract to do so. JVew Haven db Oonn. R. M. Company v. Oros- 
well, 3 Hill, 383 ; Union Look c6 Canal Co. v. Towne, N. H. Kep. 
M; Middx. T. Corp. v. Locke, 8 Mass. 268; Same v. Swan, 10 
Mass. li. 385. The opinions of the able judges who decided these 
eases, present the principle with remarkable clearness and force. 
The late distinguished Judge Woodbtjkt, in Union Locke v. Towne^ 
states the ground of his judgment thus: Every individual owner 
of shares, whether a petitioner or associate, or purchaser, expects, 
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and indeed stipulates with the other body owners as a copartner, 
to pay them his proportion of the expense, which a majority may 
please to incnr in the promotion of the particular object of the cor- 
poration. By acquiring an interest in the corporation, therefore, 
he eijters into an obligation with it in the nature of a special con- 
tract, the terms of which contract are limited by the specific pro- 
visions, rights, and liabilities dotailod in (he act of incorporation. 
To mate a valid change in this private contract, as in every other, 
the assent of both parties is indispensable. The corporation on the 
one part, can assentby aroteof the majority ; the individual, on the 
other, by his own personal act. 

However the corporation, then, may be bound by the assent to 
the additional acts, the defendant, in his individual capacity, having 
never assented to either of them, is under no obligation to the 
plaintiff, except what he Jiad incurred by besoming a wsmher under 
the ji/rst act. 

But, it is contended on the part of the defendants, that, by the sale 
of their road, no rights of any stockholder in the Elizahethtown 
& Somerville E. B. Co. are effected : that the majority of stock- 
holders have thepower and the right at any moment to sell all the 
property of the corporation and quit the business. And that, if they 
pay over fco him the profits of the business while it is carried on, 
and his proportionate share of the proceeds of sale, the "rights" 
of every stockholder aro eatistied, and he can claim no farther at 
law or in equity. But is the doctrine contended for true? Is it 
the law that a majority of stockholders in any corporation, how- 
ever prosperous its business affairs may be, can, at their own mere 
caprice, sell out the whole source of their emoUiments, invest their 
capital in other enterprises, and that, however the minority may de- 
sire the prosecution of the business in which they had engaged, they 
have no injury to complaim of, at law or in equity, so long as they 
obtain their proportion of the proceeds of the sale. On principle, 
this position seems to me unsound. If it be true, a minority is 
entirely in the power of a majority, and the moment a rich man, or 
a few rich men, see what they deem a better investment for their 
money than the corporation in which they are already stockholders, 
they may compel the poorer members of the company to abandon 
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profits satisfactory to them, and either risk the little they liave, 
according to the views from which they differ, or take back the 
money to lie profitless on their hands, until they find another 
investment; or, more nearly to approach the case in hand, as 
asserted by the complainants, if a rich man, or a number of 
rich men, possess a controlling interest in two roads whose ter- 
mini meet — one already snccessfiil, the other not built or need- 
ing nursing care— they may compel the poorer stockholders 
either to abandon or postpone the profitable use of their share 
of the capital, or take back their money and give up an invest- 
ment, which perhaps their own enterprise suggested, and their 
own perseverance recommended to the attenlion of others, and 
hazard the finding of a new investment and a repetition of the 
same destrnction of it. If such were the law, corporations would 
soon be few ; for seldom would capitalists, whatever their compara- 
tive wealth, invest in enterprises so readily rendered profitless at 
the caprice, or in obedience to the interests of any man, or set of 
men, rich enough to control the majority of stock. That the major- 
ity should have the power claimed for them, does not seem to me to 
be the contract between the stockholders, for there is a contract as 
already shown, in the case of every corporation, between them. 
That contract is, that their joint funds shall, under the care of spec- 
ified persons, generally called directors, be employed, and that for 
certain, specified purposes. Sometimes the duration of such em- 
ployment is limited in the charter ; and then, until that time, it must 
continue so employed, unless, perhaps, in case of clear loss. Some- 
times no time is fixed by the charter at which the proposed use of 
the capital shall cease, and then tile contract between the parties is, 
that so long as the affairs of the company are prosperous, it shall 
go on unless ail consent to the contrary. 

It can hardly therefore, I think, be argued, with justice, that a 
majonty of the stockholders had aright, upon principle, to sell out 
all the property of the company from which its profits were to be 
realized, and abandon the business, and that the minorit;f's rights 
are satisfied by a division to them of the value of their stock. 
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In Byron Stevens v. the Rutland tfi Baiiuigton E. R. Co. et at, 
29 Vt, 645. 

In this case, the Kiitlaiid and Bnrlington Railroad Company 
were incorporated by an act ot the legislatnre, passed in 1843, for 
the purpose of building a railroad " from some point at Burling- 
ton, thence southwardly, through the conntlea of Addison, Hut- 
land and Windsor, or Windham, to some point on the west bank of 
Connecticut ri-oer." This road they cojistmcted iu accordance witii 
the provision of their charter, and the legislatnre then (in 1860) 
passed an additional act authorizing them to extend their road from 
their present terminous, in Burlington, nortliwardly, &c., " to any 
point or points in the town of Swanton, in the county of Frank- 
lin ;" which act the company voted to accept as an amendment to 
their charter, and were proceeding to carry out its pnrpose. To 
this amendment, and to the acceptance of it by a majority of the 
stockholders, and to the _pTOj)ose(/ action of the corporation under 
it, the complainant, who had previously become a member of the 
corporation by subscribing and paying iovfive shares of its capita! 
stock, did not assent, and brought his biU in chancery to enjoin the 
oomj>any from building the proposed extension. Held, that the 
proposed extension of the the road beyond its originally designated 
northern terminus, was a fundatnental change from the original 
purpose of the company's incorporation and organization, to a par- 
ticipation in which the complainant could not be bound against his 
consent, by the additional act of the legislature, and the acceptance 
of it by a majority of the stockholders; and that, therefore, he was 
entitled to an injunction, restraining tJie company from applying 
the funds, obtained by them., for the general purpose of their origi- 
nal creation, or the income of their road already built, towards 
building said extension ; or from using or pledging their credit for 
tJiat pu-rpose. 

" It is an admitted principle, that, in partnerships, and joint 
stock associations, they can not, by a vote of the majority, change 
or alter their fnndamental articles of co-partnership or association, 
against the will of the minority, however email, unless there is an 
express or implied provision in the articles themselves, that they 
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may do it. It is equally well settled, tlmt a court of chancery 
wili, upon the ajipUeaiion of an individual mernber of a partner- 
ship, or joint stock association, restrain, by injauction, the majority 
from using tKe funds or pledging tlie credit of the partnership or 
association, in a business not warranted, and not within the scope 
of their fundamental articles of agreement. 

Courts of equity treat such proceedings, by a majority, as a 
fraud upon the other members, which they will neither sanction 
or permit. To prevent the eominission of fraud, by injunction, 
has been one of the earliest and most appropriate heads of equity 
jurisdiction, as well as to rt;lieve against it, when committed. 

It was upon this principle that Lord Eldon, when lligh Chan- 
cellor, upon the application of a humble individual member of a 
company, which had been organized for the purpose of carrying 
on a fire and life insurance bueinees, restrained the company, by 
injuncfion, from embarking, also, in the marine insurance business; 
though the applicant had paid into Hie funds of the company only 
one hundred and fifty pounds, as a deposit upon iifteen shares, and 
the company gotten up by the Kothchilds of England, and com- 
posed of six or seven hundred individuals, with a capital of five 
millions sterling. (See Matusch v. Irving et al., Gow on Part., 
Appendix, 576.) The same ^rinoiple was applied to a corporation 
by the Vice OhanceUfir, and by Lord Chancellor Bkohgham, in 
the case of Wa/re v. the Grand Junction Water Company^ 2 Euss. 
& Mylne, 461, S. C. 13, Cond. Ch. Rep., 126. T!io Vice Chancel- 
lor, upon the application of a single shareholder, restrained the 
corporation, not only from emiarMng their funds and credit in a 
matter beyond the provisions of their charter, but, also, from, a/p- 
' to parliament for a change in the charter, which would 
,nt it. 

It is, and must ie, admitted, that the legislatwre has no c&nsii(/u- 
tional power, unless it be reserved In the grant, to change or alter 
an act of incorporation without consent, and thereby cast upon the 
company new and additional obligations, or take from them rights 
guaranteed under the original charter. And, indeed, this the leg- 
islature havo not attempted to do. It is, also, equally true, that it 
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is a part of the law of corporations, that they act according to the 
voice of the majority. But it is to be remembered, that this is not 
a suit in which the plaintiff seeka to protect himself in any corpo- 
rate right, but in hia own indimdual right, growing out of the fact 
of his having hecorrie a corporator by his svAscription, and its pay- 
ment^ to the capitid stock of the company. One of an aggregate 
corporation may contract with the company, as well as a third 
person ; and the righta of the individnal so contracting, are not more 
distinct and independent in the one case, than in the other. The 
plaintiif, by his subscription, assumed to pay to the corporation, 
and (m\.j for the purpose specified in the charter, its amoant, accord- 
ing to the assessments ; and there was, at the same time, a trxist 
created, and an implied assumption, on the part of the corporation, 
to apply it to that object, and none other. The corporation, alao, 
assumed upon themselves to account to this corporator for his 
share of the dividends, when this road should be completed, and 
pat in operation, and for his share of the capital stock, though not 
in Jhuiiiero. The charter, in this case, gives to the State the right 
to purchase out the road of the corporation, after a given number 
of years, upon certain terms therein specified. The relation be- 
tween each original shareholder and tlie corporation is the same. 
The obligation of the contract between the legislature and the 
corporation, after.au acceptance of the charter, is no more sacred 
than that which is created between the corporation and the indi- 
vidual corporator. Does any one suppose the legislature could, 
without the consent of parties, absolve a corporator from liability 
on his subscription to the corporation, or modify it? and can they 
do the reverse of it ? 

The franchise granted to this company was territorial ; and an 
extension of the termini, necessarily, is an extension of the fran- 
chise. It can not remain the same thing in substance, until it can 
be established that a part is equal to the whole. Besides, the 
company may increase the capital stock to such an additional sum 
as shall be necessary to construct the extension. 

It is not necessary that the business shotdd be changed in hind, to 
change the original purpose. If this is not a change inpurpose, it 
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would not he to extend the road in one direction to the Canada line, 
and in the other to the Massachusetts Une ; and there would he no 
limits to the control which the corporation might active over the 
individual corporators, and this, too, without their consent, except 
what arises from tbe confines of legislative authority. 

Shall it he said that the hgislatare and the corporation have 
power to embark this corpm^ator in a speculation to which he has 
never consented? If it can he done in one case, it can in another. 
But, having paid his funds into the corporation, he has a riglit, in 
chancery, A? compel a faithful pe'rfonnance of t/is trust hy the cor- 
poration, in conformity to the original charter, and to Jceep them 
■within its purview. No one can suppose, that, upon the payment 
of his subscription, tlie personal identity of the plaintiff was merged 
in the corporation, or that he ceased to have distinct and indepen- 
dent rights. In Sex v. Eastern Counties Railway Company, 1 
Railway Cases, 509, the King's Bench issued a mandamus, upon 
the application of a minority, against the company, directing them 
to proceed in the conetruction of a railroad, which had hoen char- 
tered between two points, the corporation having stopped short of 
one of the termini, and voted to go no further. In the case before 
UK, it must follow, if the plaintitf is not bound by the conjoined 
effect of the act of 1850, and a majority vote of the corporation, 
the defendants can stand on no better ground than a voluntary 
association, who are about to go beyond and aside of their original 
articles, against the will of a minonfy. 

In case of public associations and corporations, the public good 
requires that the voice of the majority should govern, and hence, 
the power is more favorably expounded than when created for pnvate 
purposes; and it would seem i\i&t puhlic convenience required the 
adoption of such a rule. But in the case of private associations 
and corporations it is not the doctrine, that a majority, can hind 
the minority in a m.atter heyond and aside of their original articles 
of association, or charter of incorporation, unless it be by special 
agreement giving such power, which must be a part of the original 
association. 
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If, in a ease like the preeonf. the majority cannot bind the mi- 
noritj', it ie plain that there is an equity in this bill, and that the 
defendants can stand in no better situation than if they had, by a 
vote of the company, proceeded to build the extension, and to 
apply the funds and credit of the corporation to that purpose, 
without any additional act of tlie legislature. 

To give courts not only the power to enforce, but, also, the 
power to make, or even modify, in one iota, a contract fairly 
made, would be the rankest despotism. 

Gifordr. IS. J. Railroad Co., 2 Stockton's Ch. Kept., 174. 

The New Jersey Railroad and Transportation Company, by 
their charter of March 7th, 1833, were authorized to construct 
their road from Kew Brunswick to some point on the Hudson 
Kiver, opposite New York; and, also, to purchase the turnpike 
roads and bridges on the line of the route, and all or any of the 
stock of such companies, and to construct such bridges over the 
Passaic and Hackensack, with the consent of the bridge company, 
as might be necessary for enjoying the pi'ivilegos of the act of 
incorporation. 

The New Jersey Railroad Company agreed with the proprietors 
of the bridges over the rivers Passaic and Hackensack, to buy the 
stock of such of the stockholders of the latter company as desired 
to sell. Out of 1,000 shares of the Bridge Company, the New 
Jersey Railroad Comj^any purchased 933 shares. 

In October, 1853, the New Jersey Eailroad Company agreed 
with the Morris and Essex lisilroad, to build, with the consent of 
the Bridge Company, over tlie Passaic river, a bridge, &c. In 
December 30th, 1853, the Bridge Company, at a meeting for that 
purpose, gave their consent to the New Jei'sey Railroad Company 
to build the bridge in question, by a vote of all the stockholders 
present at the meeting. The complainant, who is a stockholder in 
the Bridge Company, and the owner of ten shares of stock, having 
mistaken the Iionr of the meeting, did not reach tlie place of meet- 
ing until after the adjournment, and offered a written protest 
against the proceedings of the meeting, which was not received, 
on the ground that the meeting had adjourned. 
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The complainant filed his bill for an injunction to restrain the 
New Jereey Railroad from building the bridge, on the ground, 
that it will impair his vested rights as a stockholder in the Bridge 
Company, and depreciate his stock. It is a bill filed by a singU 
stockholder dissenting from the act of a majority of the corpora- 
tion. 

It ia weli settled, " that a conrt of eqnity will interfere on behalf 
of a single stockholder, if he can show that the corporation are 
employing their statutory powers, funds, &e., for the accomplish- 
ment of purposes not within the scope of their institution, and an 
injunction, in such cases, will be granted." 

Grant on Corporations, 290. 
Ward V, Societies of Attorneys, 1 Coll., 370. 

The legislature may give additional powers, from time to time, 
to corporations ; and acts of the corporation, in pursuance of such 
authority, are binding, unless they conJUct with, the vested rights, 
or impair the obligation of contracis, according to the provision of 
statutes, or the constitution of the State. 

By the supplement to the charter of the Newark and Bloomfield 
Railroad Company, passed March 26th, 1852, sec. 3, it is enacted, 
that, nothing in this supplement shall be so construed as to impair, 
in any manner, any reversionary interest, or vested rights, which 
the State, or any incorporated company or companies, or any indi- 
vidual may possess, under the charter of the Bridge Company, 
This provision is, also, in effect, contained in the article of the 
constitution, restraining tlie legislature from passing any act im- 
pairing the obligation of contracts. 

What are the vested rights of a stockholder of the Bridge Com- 
pany? They are, in regard to this question, and the value of hia 
stock and interest in the francliise of exclusive tolls, and, as ancil- 
lary to this, an interest in the exclusive riglit of building bridges 
over the rivere Passaic and Hackeusacb. Any act of the incorpo- 
ration impairing these rights of a stockholder, without his consent, 
either expressed or implied, could not be binding on him under 
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the above provision, except in a proceeding authorizing the taking 
of private property for public uses upon making compensation. - 
See, also — £liss v. Anderson, 31 Ala., 613. 
In the case of the Queen v. the Eastern Counties R. Ji. Co. 1 
Eiij;. Railway Cases, 384, the court say : " Another ai-gument 
against ov/f interference was drawn from ^h&power given to general 
meetings of the company to decide iifon the ex;pedienoy of aU meas- 
ures, to be adopted for executing the act of the Parliament; but 
wo must consider the real nature of this application. It is not a 
complaint by a majority of the proprietors against the governing 
body, but by a minority against the conduct of the company itself, 
which tliey charge substantially with a breach of faitli towards 
them, by stopping short of a bona fide execution of that purpose 
which induced them to become subscribers. They (that is the 
majority) strongly nrge upon us, that all the sacrifices which they 
may have made in furthei-ance of their own interests may go unre- 
quited, or even may entail npon them additional loss by giving 
advantages to othera in which they cannot share. To say that a 
m,aj(yrity of the whole body are satisfied with the dividends they 
are Ukely to receive and are unwilling to risk more expeuditurg^, is 
obviously no anwer (at all) to them (the minority) or to the public, 
who created their great powers for different purposes, or to Parlia- 
ment which was induced to grant them, by the promise of public 
benefits, mnch more extensively diffused." 

NoTA Bene — Colnmn v, lite Eastern CouiUies liailway Co., 

i Eng. Railway Cases, 390. 
Any one dissenting stockholder may restrain the company from 
executing a contract which exceeds its powers. 

Zahriskie v. Cleveland dc C. E, B, Co., 23 

How. (U. S.) 381. 
A corporation cannot by a vote of the stockholders, without the 
individual assent of the holder, oblige him to receive their bond, 
instead of money, for the interest upon such certificate. 

McLaughlin v. Detroit (& C. Railway Co., 8 

Mich. 100. 
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Neither can a majority of tlie members of a corporation under 
the constitution of the United States, divest the interest of a dis- 
Benting stockholder, by a transfer of the whole of its property to 
another company, to he paid for in the shares of such other com- 
pany. 

Laumayi 7, The Lebanon Valley E. R. Co., 
SO Penn. 42. 



IX. 

The Jurisdiction of a Court of Equity in cases arising between the 
me/mhers of a corporation and th£ corporaUon itself. Any indi- 
vidual share-holder can enjoin a ooi'poration of which he is a 
member from misapplying its funds or from exceeding its powers. 



" It is now no longer doubted, eitlier in England or the United 
States, that courts of equity, in both, havea jurisdiction over corpo- 
rations, at the instance of one or more of their membersj to apply 
preventifivc remedies by injunction to restrain those who adminis- 
ter them from doing acts which would amount to a violation of 
charters, or to prevent any misapplication of their capital or profits, 
which might result in lessening the dividends of stochholders or 
the value of their shares^ as either may be protected by the fran- 
chises of a corporation, if the acts intended to be done create, 
what is in law denominated, a breach of trust. And the jurisdiction 
extends to inquire into, and to enjoin, as the case may require that 
to be done, any proceedings by individuals in whatever character 
tliey may profess to act if the subject of complaint is an imputed 
violation of a corporate franchise or the denial of a right growing 
out of it, for which there is not an adequate remedy at Jaw." 

Dodge V. Woolsey, 18 How. 3il-485. 

2 Russ. & Mylne, 480. 

2 Euss. & Mylne, 4Y0. 



yGoot^le 



124 

Colman v. Masiem Counties li. Co., 4 Railway 
Cases, 492. 

Bagshaw v. East0i"n Counties R. Co.., 7 Hare 
Cli. R. 114; also iu 6 E. Cases, 130. 

Ang. & Ames on Corp. (ith Ed.) 424, and 
cases there cited. 

MecJtan. ds Traders^ Bank v. Deholt, 18 How- 
ard, 380. 

Mechan. t6 Traders' Bank 7. Thomas, 18 How- 
aid, 384. 

m, 18 Howard, 485. 
Mercantile Insurance Co., 1 
Edwards, 84. 

Taylor v. Sahnon, 4 Myliie & Craig, 134, 

Bissell V. Michigan Southern <& Northern Ind. 
li. R. Co., 23 N. T. 274. 

Winch V. The Birkenhead, Lancashire <& G. 
June. R. R. Co., 13 Law & Eq. 513. 
,Beam\. Bvfford, 1 Sim. (N. S.) 650. 

Ang. & Ames on Corp., Sec. 312, pp. 366-7. 

Bobinson v. Smith, 3 Paige, 233. 

Barmester v. JVorris, 8 Eng, Law & Equity, 
487, 490, 491. 

Siohens v. Congreve, 4 Russ, 562. 

Putnam v. Sweet, 1 Ohand. (Wis.,) 286. 

Bagless v. Orne, 1 Freeuian, (Miss. Ch.) 173. 

HffFsay V. Veasie, 11 Shep, 12-13. 

1 Edwards, 24^513. 

1 Oraig & Phillips, 1. 

2 Atk. 400. 

1 Ves. & Bea. 22fi. 

York & North Mid. L. R. R. Co. v. Hudson, 

19 Eng. Law & Eq. 361. 
7 Beavam, 176. 

Beman v. Ruford, 1 8ira. (N". S.) 550. 
—Jefferson Braiich Bank v. Shelly, 1 Black, (U. 
S.) 449-436. 



yGoot^le 



125 

. Sill, 2 Black, (U. S.) 544. 
Woods V, Draper, 24 Barb. 
1 Paraons Select Caeee in Eq. 180. 
De G. & S. 562. 
1 Phil 780. 
1 Simons, 550. 

Ang. & Ames on Corp., Sec. 312, pp. 367-8. 
See also — Pediody v. Flint, 6 Allen, (Mass.) 56-6. 

Hood V. JV. Y. <& N. H. R. R. Co., 22 Conn. 

510. 
Allen V. Curtis, 26 Conn. 460-1. 

"When the eorporation is in the control of the directors who have 
committed the alledged breach of trust, a stockholder may bring 
his bill against them and make the corporation a party. 
Hohinson v. Smith,- ?i Paige, 231-2. 
Ang & Ames, p. 305. 

Bayless v, Ome, 1 Mies. (Freeman) 176-175. 
Taylor v. Salmon, 4 Mylne & Craig, 141. 
Webb V. The Manchester c& Leeds R. Co., 4 
Mylne & Craig, 120—141. 
NoTA Behe— /'eirSot/j/ v. Flint, 6 Allen, 55-6. 

See as to the right of a sliareholder to bring suit by bill in 
equity — 

Aug. & Ames on Corp., Sees. 391-392-393. 
Ang. t& Ames on Corp., Sec. 749. 

The sound doctrine of equity is, that the capital or property and 
debts due to banking, trading, and other moneyed corporations, 
constitutes a trust fund, pledged to the payment of the dues of 
creditors and stockholders ; and that a court of equity will lay hold 
of this fund, into whosever hands it may pass, and collect and 
apply it to the purposes of the trust. 

The same doctrine seems to have been established by the United 
States Supreme Court in the case of — 

Curran v. StMe of Arh., 15 Howard, 312. 
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Bacon v. Boiinson, 18 Howard, 480. 
e also— 2 Kent Com. 30T, JV^ote a. 

Hightower v. Thornton, 8 Georgia, 493. 

Ehode Islahd Cases. 

V. New England Screw Co., 1 R, I. 312, 

The Supreme Court of the U. 8., in noticing this case, in deciding 
the case of Dodge v. Woolsey, 18 Howard-^on page 343 — call 
special attention to the language of the Ehode Island Jndges — in 
which they say expressly that they*consider the jurisdiction of the 
court over corporations for breaches of charter, at the suit of share- 
holders — still an open question, 

C. J, GuEBNj in deciding this case, commences his opinion by 
admitting that, in a case like the present, that the jurisdiction by a 
court of chancery, is undoubted and Bays ; 

" We think the directors of the Screw Company are liable in 
equity, as trustees, for a fraudulent breach of truet. The jurisdic- 
tion of a court of equity over such a ease was affirmed by Lord 
Hardwick, in the case of The Charitable Corporations. Sutton and 
others, (2 Atkins, 404,) in 1743, and has been exercised both in 
England and in this country ever since. In the case of the AU^y. 
General v. JJtica Insurance Co., (2 Johns. Ch. Eep. 359) Chancellor 
Kemt recognizes the jurisdition as well settled. In Mobinson mid 
others v. Smith and others, (3 Paige, 232,) and in Cunningham v. 
Pell and others, (5 Paige 608,) the same doctrine is affirmed and 
acted on. So, also by Vice Chancellor McCoun, in Yerplanck v. 
Mercantile Insurance Co., (1 Edwards, 84.) The cases on this point 
are so numerous that wa deem any farther reference unnecessary. 

The primary party to sue for such fraudulent breach of trust, is 
the corporation ; because the corporation is the party injured. 
Robinson and others v. Smith and others, (3 Paige, 222.) But if 
the corporation refuse to sue, the stockholders may sue in their 
individual names. So if the corporation be under the control of the 
guilty directors, the stockholders may sue. 3 Paige, 223 ;) Ang. <& 
Ames on Corp., 30^5. 
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In the present case, the defendants, who are charged with the 
fraudulent breach of trust, are the directors of the corporation and 
control its action. We think, therefore, that the present bill so far 
as it seeks a remedy against directors, comes within the ( 
jurisdiction of the court, and that the plaintiff, under the ci 
stances, is the proper party to sue. 



Connecticut Oases. 

Hood y.N. Y.<& N. II. H. E. Co., 2T Conn., 510, is directly in 
point. 

AUen V. Curtis, 26 Conn., 461. 

In this caee, the court, after referring to the charge made in the 
declaration, that the directors, after being elected, through deceit 
and fraud, wasted and made worthless the stock of the plaintiff, 
said : " The charge, if sustained, calls for the severest denuncia- 
tions and penalties of the law, and more so at this time, if possible, 
when the want of integrity in the managers of too many ot our 
banks, railroads, and other corporations, is spreading alarm and 
distress througliout the country, and calling in question the char- 
acter of all corporations for financial and commercial purposes and 
the expediency of creating such corporations. Doubtless, some of 
them (the defendants) are implicated in the charges made against 
them. Doubtless, some of them are implicated, and are, moreover, 
guilty, if public rumor or judicial investigation may be trusted ; 
nor can we doubt, from what has been publicly disclosed on the 
subject, that there is criminality somewhere, which really merits 
a criminal arraignment and an ignominious punishment." 

The court then proceeds to show that, " if, for any cause, the 
corporation is unable to bring suit, or if, through fraud and collu- 
sion, the directors refuse or neglect to bring suit, in the corporate 
name, and wilt not seek redress, a ground will be laid for invok- 
ing the interposition of a court of equity," &c. 

The Cka'dtdhle Corporation v. Sir Rohert Sutton et al., 2 Atkins, 
401. 
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This waa a bill in chancery, filed by the complainants, asking for 
satisfaction for a breach of trust, fraud and miBmanagement from 
the defendants, who were directors. The corporation, it appears, 
had been chartered by an act of Parliament for the purpose of 
loaning money to poor persons, on pawns and pledges, in order to 
assist them, and was managed and controlled by the defendants, 
who were directors, 

The jurisdiction of the court below was denied, and it was con- 
tended that the court could not interfere in the affairs of a private 
corporation in this way ; but Lord Hakdwicke said, that the defand- 
ants, who were the directors and managers, " by accepting a trust 
of this sort, were obliged to execute it with fidelity and reasonable 
diligence, and it is no excuse to say, that they had no benefit from 
it, but that it was merely honorary ; and, therefore, they are within 
the case of common trustees." See, also, Coggs v. Bernard, i 
Salk, 36. 

Other objections were urged against any decree being made 
against the defendants personally for their negligence and misman- 
agement, but the Lord Chancellor said, page 406, that, " he would 
never determine that a court of equity cannot lay hold of every 
breach of trust, let the person be guilty of it either in aprivate or 
public capacity." He further said that, " the tribunals of this 
kingdom are wisely formed, both of conrts of law and equity, and 
80 are the tribunals of most nations ; and for this reason tliere can 
be no injury, but there must be a remedy in some or all of them ; 
and, therefore, I will never determine, that frauds of this kind are 
out of the reach of courts of law and equity, for an intolerable 
grievance would follow such a determination." And he, being of 
the opinion, that the case was most eminently one for the interpo- 
sition of a court of chancery, solemnly decreed, that the directoi-s 
should, and were, liable for all losses which had occui-red by rea- 
son of their fraud and neghgence, and ordered the master to make 
an examination of the officers of the company, and report to him 
for final judgment. 

F-mncis Putnam et al. v. Alanson Sweet et al., 1 Chandler' Rep. 
(Wis.,) 386, Where two separate and distinct parties are acting in 
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the accompliBlinient of a measure injunoiie to others, who have 
rights in the same matter, though they may ho acting separately, 
and without concert, to carry their plan into eifect, all tfie parties 
so acting may he joined m a bill, by the aggrieved party, as defend- 
ants, and an objection, by. demurrer, on account of such alleged 
misjoinder, will not be sustained. 

Though it may be necessary, in proceedings against a corpora- 
tion, to oust it of its jurisdiction and franchises, for the proper 
officer of the State to be the actor, by information or qw> warranto, 
yet, where one or more have obtained, through fraud, the possession 
of a corporation created by law, and assume to exercise its func- 
tions, and are possessed of its franchises, the court will entertain a 
hiU, filed by parties aggrieved by such an act, as a matter of private 
right. 

Where a corporation is in esse, in facto, it is necessary that the 
corporation should be party in a suit to oust those who are alleged 
to have fraudulently possessed themselves of its franchises; and it 
is erroneous to dismiss a bill filed, where a corporation should have 
beeu a party. In such a case, leave to amend should be granted. 
It is competent for any number of persons, who have an interest 
in the stock of a corpoi-ation, to file a bill in behalf of themselves 
and all others standing in like condition, though all are not partic- 
ipants in filing such bill. 

This is a case of contributors to a common fund, for equal profit 
and at equal risk ; so far they stand as partners in a joint stock 
company. ^Neither are they corporators, for thero is no organized 
corporation. The corporation may never be organized ; and for 
all purposes of equitable jurisdiction, they stand together in the 
relation of a partnership. But the cases make the analogy stronger 
than this. In England, those joint stock companies, without being 
strictly incorporated, are licensed, and their powers and duties 
defined by act of parliament, as quasi corporations. And the 
courts of equity there deal with them as partnerships, and enstain 
ench bills as this. Gray v. Chaplin, 2 Sim. & Stu., 267. Hiehens 
V, Congreve, i Kuss., 562. And even in the case of a regular cor- 
poration, Adley v. Whitestaile Co., 17 Vceey, 315. 
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We see no sound distinction between these cases and the case 
before the court. They are equally cases of subscribers to the stock 
of companies organized under act of the legislature; and the only 
difference is in this, that here there is a capacity to become a cor- 
poration, which capacity, however, has never been and may never 
be exercised. We think, therefore, that if there were no other 
ground ot jurisdiction in this court over this case, it would take it 
on the general ground of jurisdiction to regulate and control part- 
nership relations, 

Ei^uity takes exclusive jurisdiction of the administration of 
trusts, express or implied ; this is one of the most comprehensive 
grounds of equitable jurisdiction, whenever one interested with 
the administration of the property, has abused or is about to abuse 
such trust, equity will grant relief to the cestui. que trust, (2 Sto- 
ry's Eq., 228-29-30.) We assume, that the funds subscribed to 
the stock of this company are a trust fund ; of which the com- 
plainants and their fellows are cestui que tfusfs, and the commis- 
sioners, in the first instance, the trustees. The funds were the 
complainants' funds, when paid ; remained beneficially theirs, after 
paid, although they became vested in the commissioners, and the 
commissionei's held them for the use of the complainants. The 
commissioners had the legal title ; the complainants the equitable 
and beneficial ownership. This is the exact definition of a trust. 
(2 Story's Eq., 230,) Nor is it any new doctrine, that corporate 
funds are a trust in equity, which the court will control and pre- 
serve. 

2 Story's Eq., 498-9. 

2 John's Ch. R., 386, 389. 

3 Mason, 311. 
3 Paige, 222. 

8 Peters, per Story J., 286, 
2 Atk., 2000-6. 

Where a corporation transcends its legislative powers and per- 
forms an act clearly illegal, and where the necessary effects of such 
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an act would well be to impose a burden on tlie property of any 
corporator, the court lias power to interfere. 

Chrisicrpher v. Mayor, <&o., of New York, 13 
Barb., 567. 
Coorts of equity have, through a long train of decisions, eatab- 
lished their jurisdiction over corporations charged with a misappli- 
cation of funds, regarding them as trusts, also, treating them as 
partnerships; and in very many cases, upon the ground of fraud, 
commencing with the celebrated declaration of Lord Uakdwicke 
in the CharitaUe Corporation r. Sutton, and running through all 
the decisions down to onr own day. • 

See— Brown v. Vandyhe, 4 Halst. Ch. K., T95. 

Another objection taken on the part ot the company was, that 
the company ought not to be a party to the suit. Tliat applies to 
the demurrer by the company. This objection 1 have no hesita- 
tion in overruling. The acts of the directors of whwh the hill com- 
plains, were the acts of the directors as representatives of the 
company, and, as such, were the acts of the corrtpany itself. The 
object of the suit, amongst other things, is to restrain the company 
from doing the acts complained of ; and the company would not 
be bound in this suit, unless it were a party in its corporate char- 
acter. This frame of suit is admitted by the court as the only 
means of binding the company, in a case in which the question 
arises between some of its own members, whether that which the 
company is about to do, or has done, is a lawful act. In truth, the 
only regular way of suing the company is as a corporation ; but 
in a case where a dispute arises between the members of the com- 
pany as to the legality of the acts done, or intended to be done, by 
the managing body of the compamy, a/nd a suit become necessary, the 
court, as the only means of trying the question, allows some of its 
memiers to sue the others ; but still, it is the company against whom 
the question is raised. I do not think there is any question or 
doubt upon that in any of the cases. 

Jlagshawe v. the Mistem Union Sailway 
Company, ^ English Kailway Oases, 130. 
See, also — Sears v. Hotchhiss, 25 Conn. 171. 
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The right of a member of an incorporated company to sue the 
corporation is well settled. 

Barnstead v. Mmpire Mining Co., 5 Calf., 
299. 
See, also— Ex parte Boker, 18 Ark. 338. 

In the case of Jefferson Branch Bank v. Shelly-, 1 Black, 449, 
Justice "Wayne said, " that a stockholder iu a corporation has a 
rereiedy in chancery against the directors of a bank, to prevent 
them from doing acts which would amount to a violatTon of its 
charter, or to prevent them from any misapplication of its capital 
which migTit lessen the value of the shares, if the acts intended to 
be done shall amount to what the law calls a breach of trust ; also, 
that a stockholder in a bank, or other corporation, had a remedy 
in chancery against individuals, in whatever character they profess 
to act, if the subject of complaint is an imputed violation of a 
corporate franchise, or the denial of a right gi-owing out of it, for 
which there is not an adequate remedy at law, and if the stock- 
holder, who complains, be a resident of another State than that in 
which the bank or corporation has its habitat, that he may then 
resort to the courts of the United States for a remedy." 

See, as to allowing a suit to be commenced in this way and^npon 
the principles stated in this bill, Wright v. Sill, 2 Black (U. S.), 
544, in which Judge "Watne said : "These questions come before 
tiiis court the first time, in the Piqua Branch of the State Bank of 
Ohio V. Knoop, 16 How., 369, and were resolved in the affirmative. 
They have since been repeatedly before this court, and have uni* 
formly been decided in the same way." 

Dodge v. Woolsey, 18 How., 331. 

Mechanics t& Traders Bank v. Deloli, 18 
How., 380. 

Jefferson Branch Banlc v. Shelly, 1 Black, 
436. 

FranhUn Branch Bank v. State of Ohio, 1 
Black, 474. 
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In Ang. & Ames on Corporations, p. 367, the following doctrine 
IB laid down : 

" As a court of eijuity never permits a wrong to go unredressed 
merely for the sake of form, if it appears that the directors of a 
corporation refuse in such case to prosecnte, by collusion with those 
who have made themselves answerable by thoir negligence, or fraud, 
or if ths corporation in still under the control of those who must lie 
the defendants in the suit, the stockholders, who arc the real parties 
in interest, will be permitted to file a bill in their own names, mak- 
ing the corporation a party defendant. And if the stockholders 
are so numerous as to render it impossible, or very inconvenient, 
to bring them all before the court, a part may file a bill in behalf 
of themselves and all others standing in (he same situation. The 
jurisdiction of chancery, in such cases, proceeds, in case of joint 
stock corporations, upon the same principle applied to charitable 
corporations in England, The'directors are the trustees or mana- 
ging partners, and the stockholders are the cestuis que trust, and 
have a joint interest in all the property and effects of the corpora- 
tion ; and no injury that the stockholders may sustain by a fraudu- 
lent breach of trust, can, upon the general principles of ec[uity, be 
Buffered to pass without a remedy," 

Again, on pp. 467-8-9-70 of Ang, & Ames on Corporations : 

" That in eases where the legal remedy against a corporation is 
inadequate, a court of equity wiU interfere, is well settled; and there 
are cases in which a bill in equity will lie against a corporation by 
one of its members. It is a breach of trust towards a shareholder 
in a joint stock incorporated company, established for a certain, def- 
inite purpose, prescibed by its charter, if the funds or credit of the 
company, are, without his consent, diverted from such purpose, 
though the misapplication he sanctioned hy the vot^s of a majority y 
and therefore, he may file a bill in equity against the company, in 
his own behalf, to restrain the company, by injunction, from any 
such divereion, or misapplication. The language of Lord Bkouq'- 
HAM, in the case of a bill filed by a member of a water company 
agayist the company, was, ' It is said that this is an attempt on the 
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part of the company to do acts which they are not empowered to 
do by the acts of Parliament. So far I restrain them by injunction. 
Indeed, an investment in the the stock of any corporation, must, 
by every one, be considered a wild speculation, if it exposed the 
owners of the stock to all sorts of risks iu support of plausible 
projeefs not set forth and anthorized by the act of incorporation, 
and which may posssibly load to extraordinary losses.'" 

If the managers of a corporation arc about to engage in an en- 
terprise not contemplated by the charter, or apply the corporate 
funds or credit to any other than the purposes therein sjiecified, a 
court of equity will interfere by injunction at the instance of the 
stockholders. 

Smith V. Bangs, 15 111. 401-2. 

Bagshaw v. Eastern Counties E. Co., 1 Hare 
114. 

Beman v. Rufford, 6 Eng. Law & Eq. IOC. 

Coleman v. Eastern Counties M. Company, 10 
Beavan, 1. 

Although. the result of the authorities clearly is, that a corpo- 
ralion, when acting within the scope of, and in obedience to, the 
provisions of its constitutions, the will of the majority duly ex- 
pressed at a legally constituted meeting, must govern ; yet heyond 
the limits of the act of incorporation, the will ot the majority can- 
not make an act valid ; and the powers of a court of equity may "be 
put in motion, at the instance of a single shareholder, if he can 
show that the ooTporation are employing their statutory powers f<yp 
the accomplishment of purposes not within the scope of their insti- 
tution. 

The case of Alfiot v. American Hard Mviiher Co., 33 Barb. 578, 
decides espressly, that a stockholder and creditor in a corporation 
is entitled to an injunction and a receiver in a case where the trus- 
tees have undertaken to soil to a now company, in which they were 
largely interested, substantially the whole property and interest of 
the corporation. 

Cohen V. Wilkinson, 1 Macnaoghten & Gordon, 481. 
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This was an application on behalf of the defenJants, the direc- 
tors of tlio Direct London & Portsmouth Railway Company, and 
of the Direct London & Portsmonth Kailway Company, to reverse 
an order made by the Master of the Rolls, on the 4th of June, 1849, 
whereby it was ordered that an injunction should issue to restrain 
the defendants from applying the capital or funds of the Direct 
London & Portsmoufli Railway Company, or any part thereof, in 
or towards the construction of a railway from tho Croydon & Epsom 
Kailway, commencing by a jnnction therewith in the parish of Ep- 
som, to Leatherliead, in tlie county of Surrey, only, or any other- 
wise than for the purpose of making and completing a railway 
from the Corydon and Epsom Railway, to the parish of Portsea, in 
or near the town of Portsmouth, in the comity of Southampton, in 
pursuance of the powers then vested in them by act of parliament ; 
and that tho injunction so granted be dissolved. 

The Lord Chancellor observed that the main point in tlie case, 
namely, the riffht of cm individual memher of a company to res- 
train that company from a/pplying its funds to a purpose different 
from Ikat to which he had subserved, was one well settled in this 
court ; that the question therefore reduced itself to this — was what 
the company here contemplated doing, the purpose for which the 
plaintiff has subscribed ? in short, could it be said that the line of 
railway proposed to be constructed between Epsom and Leather- 
head, a distance of four miles only, was equivalent to the construc- 
tion of a railway between Epsom and Portsmouth. His Lordship 
remarked that a railway from Epsom to Portsmouth, might, in the 
estimation of the plaintiff, have been a good speculation while the 
construction of a line for the four miles which the company pro- 
posed making, might have been considered a very bad speculation. 
His Lordship then added— the injunction which has been granted, 
while it leaves it entirely open to the company to complete tho 
whole work, very correctly restrains the defendants from applying 
the funds of the company to the construction of a portion only of 
that work, a purpose clearly different from that to which the plain- 
tiff subscribed. 
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Coleman v. the £!astern Counties Hallway Company, 4 Railway 
Cases, 513. The managing directors of a railway company, with 
the view of increasing the traffic onjtheir line, entered into a eon- 
tract with a steam packet company, that tliey would guai'antee 
the proprietors of the steam packet company a minimum dividend 
of five per cent, on their paid up capital, until the company should 
be dissolved, and that, upon a dissolution, the whole paid up- capi- 
tal should be returned to the ehareholdere, in exchange for a trans- 
fer of the assets and properties of the steam packet company. 

One of the shareholders filed a bill in behalf of himself and all 
the other shareholders who contribute, except the directors, against 
the company and the directors, and obtained an injunction, ex parte 
to restrain tlie conipietion of the contract : 

Hold, on motion to disBolve the injunction, that an objection for 
a want of partiee to a suit so framed, was not sustainable. That 
directors have no right to enter into or pledge the funds of the 
company in support of any project not pointed out by their act, 
although such project may tend to increase the trafiic upon the 
railway, and may be assented to by the majority of the sharehold- 
ers, and the object of such project may not be against public pol- 
icy. Tliat acquiescence, by shareholders, in a project, for however 
long a period, affords no presumption that such project is legal. 
That an objection, stated by affidavit, and remaining unanswered, 
that the plaintiff was proceeding, at the instigation and request of 
a rival company, did not deprive liim of his rights to an injunction ; 
and the motion to dissolve the injunction was refused with coats. 
The learned judge says : 

"To look upon a railway comp:iny in the light of a common 
partnership, and as subject to no greater vigilance than common 
partnerships may be, would, I think, be greatly to mistake the 
functions which they perform, and the powers of interference 
which they exercise with the public and private rights of all indi- 
viduals in this realm. We are to look upon those powers as given 
to them in consideration of .a benefit, which, notwithstanding all 
other sacrifices, is, on the whole, hoped to be obtained by the pub- 
lic ; but the public interest being to protect theprivate rights of (M 



.yGooc^ie 



137 

individuals, and to save them from liabilities beyond those which 
the powers given by the several Kcts necessarily occasioo, those 
private rights must always he carefully looked to. I am clearly of 
opinion, that the powers given by an act of parliament, like that 
which is now in question, extend no farther tlmn what is expressly 
stated in the act, except where they are necessarily and properly 
acqnired for the purposes which the act has sanctioned. How far 
those powers may extend which are necessarily or conveniently to 
be exercised for the purposes intended by the act, will very often 
be a subject of great difficulty. But I apprehend that it has no- 
where been stated that railway companies have power to enter into 
transactions of all sorts and to any extent. Indeed, it is admitted, 
and very properly admitted, that they have not the right to enter 
into new trades and a new business not pointed ont by the act ; 
but it is contended tiiat they have a right to pledge the funds of 
the company, without any limit, for the encouragement of other 
transactions, however various and extensive, provided, only, tJiey 
profess that the object of the liability occasioned to their own share- 
holders by such encouragement, is to increase the traffic upon the 
railway, and, thereby, the profit to the shareholders. Surely, that 
has nowhere been stated ; there is no authority for any thing of 
that hind. What has been stated is, that these things, to a small 
extent, have frequently been done since the establishment of rail- 
ways. Be it so : but, unless what ]>as been done can be proved to 
be in conformity with the powers given by the special acts of par- 
liament, they do not, in my opinion, furnish any authority what- 
ever. There is no project, however wild, which the shareholders, or 
the persons liable in respect of those companies, have not acquiesced 
in, from one cause or another, either from cupidity and the hope of 
gaining extraordinary profits beyond their first anticipations, or 
from terror of entering into a contest wUhpersons so powerful. In 
the absence of legal'decisions, I look upon the acquiescence of 
shareholders in these transactions as aifording no ground whatever 
for the presumption that they may be in tliemselves legal." 

In Salomons v. Laing, the same learned judge said (6 Railway 
0., 301) : " A railway company, incorporated by act of parhament, 
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18 bound to apply all the moneys and property of the company for 
purposes directed and provided for by the act of parliament, 
which, in truth, was the motive and inducement for the granting 
extraordinary powers given by all these acts of parliament; when 
these purposes are fully performed, any surplus which may re- 
main, after setting apart the sum to answer contingencies, may, if 
not applied in enlarging, improving or repairing the works, bo di- 
vided among tho shareholders. The dividends, which belong to 
the shareholders, and are divisible among them, may he applied 
by them, severally, as their own property; but the company itself, 
or the directors, or any number of shareholders assembled at a meet- 
ing, or otherwise, have no right to dispose of the shares of the gen- 
eral dividend, which belong to the particular shareholder, in any 
manner contrary Jo the will, or without the consent or authority 
of that particular shareholder. Any application of, or dealing with, 
the capital, or any part of the capital, or any funds or money of the 
company, which may come under the control or management of the 
directors or governing hody of the conpany, in any manner not dis- 
tinctly authorized by the act of parliament, is, in my opinion, an 
illegal application or dealing ; and I am of opinion, that, if it in- 
volve the company, or the shareholders of the company, or any of 
them, in Jiahilities to which the shareholders, or any of the share- 
ders, never consented, relief may and ought to be given in this 
court." 

"A corporation, in the exercise of its franchises, will not be al- 
lowed to make use of any fraud or deception in order to evade 
responsibilities ; and all persons who are guilty of fraud are proper 
parties to a suit. 

It is certainly true that the law will strip a corporation or indi- 
vidual of every disguise, and enforce a responsibility according to 
the very right in despite of their artifices. 

And it is equally certain that, in favor of the right, it will hold 
them to maintain the tnith of the representations to which the 
public has trusted, and estop them from'using their simulation as » 
covering or defence." 

The York & Maryland E. B. Co. v. Winans, 17 How., 40. 
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It 18 a fraud, not only on the ebareholders, but also on tlie legis- 
lature, that a company slioiild be permitted to obtain ita capital 
stock for a particular and special purpose, and then apply it to an- 
other. 

Bagshaw v.. Eastern Union Ji. H. Co., 6 K. 

Cases, 12T. 
Coleman v. £,astern Counties R. Co., 4 K. 

Oases, 513. 
Chappie V. Cadell, Jac, 537. 
Jieg V. Eastern Counties JS. Co., 3 R. Cases, 

260. 
Blakemore v. Glamorganshire C. C'o.,1 My. & 

K., 154 
Gray v. Chaplin, 2 S. t& S., 267. 
Natmeh v, Irving, Gow on Partnership, Ap- 
pendh-j, 398. 

In the case of Bagshaw v. the £,asiem Union Hailway Co., 6 
Railway Cases, 129, whicli is directly in point, Bap;Btiaw was the 
owner of two scrip certificates, only, out of a capital stock of over 
300,000 pounds sterling, and he, as owner in behalf of himself aud 
all otiiers similarly situated, enjoined the company from applying 
the'Tunds of the company to build some branch roads not speciiied 
in the charter, and the court, in deciding the case, said : 

" No majority of the shareholders, however large, could sanction 
the misapplication of the capital. A single dissenting voice would 
frustrate the wishes of the majority. Indeed, in strictness, even 
unanimity would not make the act lawful." 

See, also — Burmester v. Iforris, 8 Eng. L. & Eq., 4S7- 

In the case of Salomons v. Laing, 6 R. & Canal cases — above 
quoted — Salomons was the owner of 149 shares out of a capital of 
1,420,000 pounds— tho case is directly in point — and it was there 
contended, fli-st, that the majority in interest ought to control— and 
that a shareholder who possessed so little interest ought not to he 
allowed to bring suit — and — second, that it was erroneous to make 
both companies and their directors parties ; but the court held that 
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the complainant brought bis suit properly, and, that all who were 
particeps oriminis were proper parties ; and that in all illegal trans- 
actions the will of the majority could never bind the minority. 

In deciding this case, on final hearing, Lord LiNGDALB said — 
that " whether it was alleged in words or not it is perfectly clear 
that both the parties to this transaction (in tiio case at bar both the 
C. & N. "W". K. Co., and G. & C. U. R. R. Co.,) are guilty of frand 
and collusion. They are guilty of fraud against the legislature 
who gave them their powers for purposes entirely different from 
those which they are exercising; and they are guilty of collusion, 
in together uniting and combining for the purpose of completing 
that fraud. But it is not necessary to say that they have been 
guilty of fraud and collnsion ; it is enough to say they are parties 
to the same hreach of trust, one in paying and ihe other in receiv- 
ing moneys for a known illegal purpose ; which moneys are now 
or ought to be in the hands of the Portsmouth Co. The question 
before me is whether the Portsmouth company ought to be made 
a party to this suit, which seeks a declaration of rights and the re- 
recovery of these moneys which the Portsmouth company have 
received with knowledge that they were trust moneys, and which 
ought to have been applied to a purpose entirely different. 

1 have not the least doubt that they are properly made parties to 
this suit — they have themselves received the moneys, knowing the 
purpose to which they were to be applied. Knowing, therefore, 
the persons to whom they rightly belonged (to-wit, the stockholders 
of the Brighton Co,,) they get them out of the hands of the per- 
sons who had the management of them, for the purpose of apply- 
ing them to other and quite different purposes. I think there is no 
donbt that the Portsmouth company are proper parties to this 
suit," 

Wiiere a bill is filed for relief in respect of a fraud alleged to have 
been committed by several persons, it is not necessary tliat all the 
persons charged with the fraud should be made defendants. 
Sedden v. Connelly 10 Simmons, 81. 

The power of the corporation, being limited by its charter, could 
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not be extended by the stockbolders — bence, the sale of tbe G. & 
C. TJ. It. K. and all its property, even by a majority of the stock- 
holders, would be illegal and void against all who did not consent. 
Hood V. N. Y. & New Haven Jl R. Co., 22 

Conn. 607. 
Andrews v. Union Mutual Fire Ins. Co., 37 

Maine, 2. 
N. Y. F. 1. Co. V. Ely, 5 Conn. 660. 
Phoenix Banh v. Curtis, 14 Conn, 443. 
Welland Canal Co. v, Hathaway, 8 "Wend. 
484. 
Directore can't make a sale of the whole entire property of every 
character and kind. 

SeeSoUins v. Clay, 33 Maine, 139. 
Neither can the shareholders of a corporation delegate their 
powers to another company and allow it to be worked and con- 
trolled by such company. See— 

1 Shelford on Railways, p. 251. 
Beaman v. Rvfford, 1 Sim. (N. 8.) 550. 
A corporation may institute a suit for setting aside transaclions 
fraudulent against it, although carried into effect in its name by 
members of the governing body. The members of the governing 
body are agents of a corporation, and if they exercise their func- 
tions for the purpose of injuring its interests and alienating its prop- 
erty they are personally liable for any loss occasioned thereby. 
1 Shelford on K's. S84-5. 

1 Cr. & P. 1. 

2 Mylne & Craig 621. 
1 Swanst, 265. 

1 Yes. & B. 226. 
A corporation cannot, except with the consent of the legislature, 
.(and by the authorities above cited), by the consent, also, of all the 
Btockboldei-s, alienate its property and relinquish the control and 
management of its affairs to another company. 

York (6 Maryland <6 C. R. R. Co. v. Winans, 
11 Howard, (U. S.) 30. 
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In Ahhot V. American Hard Euhher Company, 33 Barb. 589, 
Allen, J., says : " A bare statement of the case bIiowb as conclu- 
6ively as an elaborate argument could establish it, that the transfer 
was without power, and a violation of the trust and confidence 
reposed in the trustees and directors of the corporation. It ia 
vit/ra vires. It would be strong evidence of fraudulent intent, 
under the circumstances, that a bare quorum of the body should 
undertake, by their acts, so seriously and radically to affect the 
future of the company and the interests of the stockfiold^s, but 
waiving that questiou, and conceding that their acts stand as the 
acts of the whole board, / am of the opinion they loere invalid for 
want of power. By the transfer, if allowed to stand, although the 
corporation still remained, in form, with property which might be 
applied to some lawful purpose, tlie existence of the corporation 
was nominal, its substance was taken from it, and its property was 
valueless ; as a ' Hard Rubber Co.,' it had no rights, no franchises, 
and no existence. Its veiy title was a misnomer, and a false p/re- 
tence^'' 

And Sutherland, J., says; "The purchasers cannot be consid- 
ered honafde purchasers for value, without notice, for they did uot 
give money or value, but their notes or promises to pay ; and X 
must assume from the conceded facts of the case, that they knew 
the purpose and object for which the corporation was organized, 
and the only business which it had prosecuted ; and as they must 
also be presumed to know the law, I must assume that thej hnew 
that direoUyrs, with or without the consent of a majority of the 
stockholders, had no right or authority to make the sale and transfer 
in q'uestion." 

In the case of the Troy (& Rutland R. R. Co. v. Kerr, 17 Barb. 
601, the court said : 

" As I understand the evidence, the whole line of the railroad of 
the plaintiffs has passed out ot the charge of the corporation. It 
baa been decided in England that one railroad corporation cannot 
lease its road, or give up tJie m,anagement of its line to anotlier, nor 
delegate the powers conferred without the authority of the legisla- 
ture. Those acta are idtra vires — " 
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Beman v. Rvgord, 1 Sim. (H. S.) 550. 

6 Eng. Law & Eq. 106. 

Qreat Eastern Counties M. Co. v. Eastern 
Counties R. Co., 9 Hare, 313. 

18 Eng. Law & Eq. 506. 

1 Sim. {N. S.) 110. 

16 Eng. Law & Eq. 180. 
and could not be done — " Not even with the assent of all the share- 
holdera." 

Emt Anglian R. Go. v. Eastern Counties R. 
Co., 11 0. B. 775. 

BIi.txE Caseb, 

The j/owers of a corporation are derived from the law. 
They cannot he enlarged by any act of tbe corporate body. 

Andrews v. Union Mutual Eire Ins. Co., 37 

Maine, 260. 
BoUins V. Clay, 33 Maine, 139. 
A corporate body has no corporate existence beyond the limits 
of the territory or state whicli created it. 

Day V. The Newark India Rvbher Co., 1 

Blatch. Ct. 0. 628. 
Caledoniaji R. R. Co. v. The Hehmburg Sar- 
lor Trustees, 39 Eng. Law & Eq. 
Blake v. Mowatt, 21 Beavan, 613, is in point to show that not- 
withstanding the parties are in such a position that they cannot be 
restored, still the court will, regardless of all consequences, set 
aside a fraudolent contract. 



ITie rights, privileges and franchises of a corporation are created ly 
the sovereign power of a 8tate — and are in fact a part and par- 
cel of it~and on grounds of pubUc poliay, therefore, they cannot 
he bought and sold or bartered away like goods and chattels. 
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Franchisee, in kingly governments, are a part of the king's pre- 
rogative, and are esteemed royal privileges Bnbsisting in the hands 
of a subject, which can only be obtained by grant from the crown, 
or by prescription, which presapposes a grant from the sovereign. 
In this country the word franchise and liberty are held synonymous, 
and mean ^t>«em.m«w(aneave to use certain governmental powers 
and rights for the purposes, and in the manner prescribed by pub- 
lic authority. 

In this country, therefore, as well as in England, no governmen- 
tal privileges are ever conferred upon any person by construction, 
or implication — and no franchise is ever assignable escept by ex- 
press statute ; neither can it be so agreed or substantially put under 
the control of any but the grantee, 

6 Johns. 175-6. 

1 Blaekf. 405. 

16 N. Y. 161-8 

6 Eng. Law & Eq. 106-10. 

12 Eng Law & Eq. 224-8. 

13 Eng. Law & Eq. 506-16. 
26 Vt. 721. 

12 Barb. 61. 

82 Eng. Com. Law, 396-7. 

3 Comst. 242. 

5 Law Keporter, 107-8. 
In this country there is no such thing as creating corporations 
by prescription or usurpation. 

10 How. (U. S.) 534. 
18 Johns. 229. 

4 Mass. 522. 

One etockhoHer has got just as much interest in the franchises 
of a corporation as another— and the privileges which the state 
confers upon a member of a corporation will be just as sacredly 
upheld, and his rights, which he thereby aoq^uires, just as sacredly 
protected as any other right or privilege which he has under the 
constitution of the United States, or which are conferred upon him 
by being or becoming a citizen of this republic. 
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If, therefore, there should be, for instance, two thonsatid stock- 
holders of a corporation — could fifteen hundred hundred sell out 
the franchises — and tell the other five hundred to appeal to the 
winds for their remedy? If the stockholders could not do it — 
could the directors — who are nothing but the trustees for all of the 
stockholders — do it ? Or would it confer upon either, or both, any- 
more power or authority, if the directors and a inajority of the 
stockholders, were in collusion, and acted together, or first one as- 
sembled and resolved to sell out and then the other assembled and 
did the same thing? In short, could they sell out the franchises of 
a corporation, at al! — whether the stockholders and directors acted 
seperately or collectively — whether in an official capacity or other- 
wise — we maintain that it cannot be done by any shift, slight of 
band, or prestidigitation whatever. The defendants may seek to evade 
it by calling it " consolidation " or any other name known to man, 
but it does not alter the principle at all. And, if now, the franchises 
of a corporation cannot he sold or bartered away like merchandize 
or wooden clocks, can they be Tnixed up, merged, cortibined and 
consolidated, with any other franchises, by the majority in interest 
of any corporation? We maintain, that, on principle, it cannot be 
done — and this doctrine has been established by scores of cases in 
this country. 

Conhmonwealtk v. The Pittsborg <& GonneUs- 

ville B. E. Co., 24 Fenn. State Rep. 159. 
BrugeU V. Great Western R. B. Co., 35 111. 
357. 

In this case, the court, (Judge Walkge,) said, that " the char- 
ter and franchises are not an incident that is annexed to, and 
passes with, a transfer of the property of such company. Nor 
does the company forfeit or become deprived of such rights by the 
loss of its property. If there is a cause of forfeiture, that must 
be determined judicially to naake it effectual." 

The franchises and corporate rights of a company and the means 
vested in them which are necessary to the existence and mainten- 



yGoot^le 



146 

ance of the object for whicli they were ci'eated, are incapable of 
being granted away and transfei'red, by any act of the company 
itself, or by any adverse process against it. 

The Susquehanna Canal Co. v. Bonham, 9 
Watts & Serg. 37. 

The shareholders could not convey the real estate of the corpo- 
ration, though they all join in the deed. 

Wheeloch v. Moulton c6 Woodstock Manufac- 
facturmg Co., 15 Vt. 519. 
In the case of Arthur v. The Commercial d; JR. li. Bank of 
Vieksburgh, 9 Smede & Marshall, 431, the court said : "The fran- 
chise itself cannot be sold or assigned without ihe consent of the 
power which granted it. It is a mere easement, a privilege grant- 
ed to an artiiicial being, not the subject of sale. The sale, or 
assignment of the road does not carry the franchise with it, nor 
does it work a dissolution of the corporation." 

See also — Darimoath College v. Woodward^ 4 Wheaton, 
637-638-663. 
Clark V. Corporation of Wash. 12 "Wheat. 40. 
Beatby v. The Lessee of Knowl&r, 4 Peters, 

168-514. 
Jaokson v. Lamphire, 3 Peters, 289. 
11 Ih. 546. 
13 Serg. & E. 212. 
15 Mass. 237. 
In the case of the York d; Maryland B. R. Co. v. Wimans, 17 
Howard, 39, which was a suit brought by "Winans against the com- 
pany for an infringement of a patent right, respecting cars. The 
defense set ap was that the company was incorporated by the laws 
of Penn., but the stock was all owned by a Maryland company, 
except a few shares which were held by Pennsylvania parties — 
enough to make directors^and the road was operated by the Mary- 
land company. The court, in deciding the case said, in speaking 
of this defence — that it " implied that the duties imposed upon the 
plaintiff by the charter, are fulfilled by the construction of the 
road, and that by alienating its right to use and its powers of con- 
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trol and supervision, it may avoid further responsibility. £ut, 
those acts involve an overiv/rn of the relations which the charter 
has arranged betvreen the corporation and the community. Impor- 
tant franchises were conferred upon the corporation to enable it to 
provide the facilities to communication and intercourse required for 
the public convenience. Corporate management and control over 
these were prescribed, and corporate responsibility for their insuffi- 
ciency provided, as a remuneration to the community, for their 
grant. 

The corporation cannot absolve itself from the performance of its 
obligations without the consent of the legislature." 

The court, after thus deciding in the most clear and emphatic 
manner, that a corporation cannot alienate its franchises — and sur- 
render up control of the corporation to strangers — says : 

" It is certainly true that the law will strip a corporation or indi- 
vidual of every disguise, and enforce a responsibility, according to 
the very right, in despite of their artifices. And it is equally cer- 
tain, that, in favor of the right, it will hold them to maintain the 
truth of the representations to which the public has tnisted and 
estop them from using their simulation as a covering or defence." 

MrcHioAK Cases. 

James v. Pontiao & O'roveland Plank Road, 8 Mich. 94. 

This case decides that the franchises of a corporation could not 
be sold on execution at common law — and could only be reached 
by proceedings in equity. This was an attempt to sell the fran- 
chise on execution — and the court said — that " there could be no 
acquiescence which would render such an act valid on the part of- 
the shareholders. 

Massachusetts Oases. 

The Middles^ Turnpike Corporation v. Thomas Locke, 8 Mass. 
269, decides, that where the corporation makes a fnndamental 
in the objects of the corporation, a stockholder would be 
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released from bis contract which was implied in taking stock in a 
corporation designed for a particular object. 

Middlesex Twmpike Corporation v. Swan, 10 

Mass. 385. 

An agreement between railway companies without the authority 

of the legislature, transferring the powers of one company to the 

olher, is against good policy, and a court of equity will prevent it. 

Redfield on Eailwajs, 418. 

Great Btyrthern R. Co. v. Eastern Co. li., 9 

Hare. 
Johnson V. The Shrewshurg t& Birmingham M. 

Co., 19 Eng. Law & Eq. 584-6. 

Troy cfc Eut. R. v. Kerr, 11 Barb. 581. 

This doctrine is reaffirmed by the House of Lords in Shr'ewsburg 

<& B. li. li. r. L.&N. W. li., 29 Law Times, 186, and it has been 

decided in numerous cases in this country— that, where companies 

do, by consent of the legislature, make leases of their roads, that 

they cannot release themselves from their obligations to the public. 

Nelson v. The Vermont Central B. Co. 26 Tt. 

717. 
Sawyer v. The Rutland S. R. Company, 27 

Vt. 370. 
Barker v. Renssaelar <& S. R. Company, 16 
Barb. 315. 
The English courts have, in many instances, even restrained rail- 
way companies from carrying contracts of lease into effect. 

And the reason, for all this strictness, in not allowing railway 
companies to become articles of commerce and merchantable prop- 
erty, is just this— the charter constitutes a contract between the 
State and the corporation — in, and by which the State grants cer- 
tain privileges and immunities on its part- — and the corporation 
contracts for the performance of certain public duties and functions 
on its part. Now, this contract is not in its nature assignable, so as 
to transfer those rights and privileges to others and release them- 
selves from their duties and obligation ; therefore, it is, that the 
rights, privileges and franchises of corporations are not n 
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— and do not pass by endoreement, in writing on their back, quite 
so easily as many seem to imagine. 

Tlie supreme court of the State of llhnoie in the case of the 

Ohio <& Miss. R. R. Co. v. Dunbar, 623, decides tliat a 

railroad company cannot relieve itself from liability by leasing its 
road. 

See also — Chicago v, Rtxik Island R. R. Co. v. Whipple, 
23 Hi. 109. 
Illinois Central It. R. v. Fvnnigan, 21 111. 

649. 
Brufert v. Great WeMem R. R. Go. 25 HI. 
356. 
Certainly no lease, whatever, conld be made except by pormis- 
sion of the legislature, and, in that case, the lease would not relieve 
the company from any liability to the public. 

City of Chicago v. Evans, 24 III. 52. 
The case of Coe v. Columns, P. & Ind. R. R. Co., 10 Ohio, 
373, reviews this whole subject of attcmpling to sell or dispose of 
the franchises of a corporation the most elaborately of any case to 
be found in the books, and it liolds that it cannot be alienated by 
any act of the corporation. 



XI. 

Ultra Vires. 

Wc contend fhat the Galena & Chicago Union Rail Road Com- 
pany was formed for the purpose which is stated and set forth in 
the charter, viz: "To construct, and during its continuance, to 
maintain and continue, a railroad with a single or double track, 
and with such appendages as may be deemed necessary, for the con- 
venient use of the same from the town of Galena, in the county of 
Jo Davies, to such point at the town of Chicago as shall be deter- 
mined, after a survey shall have been made of the route, to be most 
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eligible, proper, direct, and convenient therefor; with anch late- 
ral routes as may be deemed advantageous and expedient and bcc- 
cssary, under the same rights and privileges, as, by this act, is 
provided for the constructing of the main route," and for no othei" 
purpose or purposes wliatsoever; and all contracts which are made 
for any other purpose, snch for instance, as building a railroad be- 
yond its termini— or aii3ing in building one^or becoming security 
for, or jointly liable for the debts and liabilities of other distinct 
railroad corporations either in this State or any other State— or sell- 
ing out its entire property to another corporation, or giving up the 
control of it to another corporation — ^or throwing its capital stock 
into hotch-pot, or a common tnnd, with any other corporation, and 
mixing np its earnings and expenses with any other corporation iu 
any way — are ultra vires and void. 



In the case of £ast Anglian Railway Oompwny v, Eastern Cmin- 
iies Bailway Company, 7 Eng. Law db Eq. 505, where a railway- 
company was incorporated by a public act of parliament, "for the 
purpose of making and maintaining" a particular railway, and 
other works by tho act authorized, "and for other purposes therein 
declared," the defendants, the company so incorporated, covenan- 
ted With the plaintiffs, another railway company, to take a lease of 
their railways, and to pay the costs of soliciting bills then pending 
in parliament, by which the plaintiffs were to be authorized to make 
extensions and branches of their railways. This was an action for 
breach of covenant, in not paying the costs of the bills in parlia- 
ment. 

Jervjs, C. J., in deciding tho case, says : " Thia act is a public 
act, accessible to al! ; and supposed to bo known to all, and the 
plaintiffs must, therefore, be presumed to have dealt with the de- 
fendants, with a full knowledge of their respective rights, whatever 
those rights may be. It is clear, that the defendants have a limited 
authority only, and are a corporation only for the purpose of mak- 
ing and Tnmntaining the railway sancHoned hj ike act, and that 
their funds can only be applied for the fxirposes directed and pro- 
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vided for by the statute. Indeed, it is not cbniended that a com- 
pany so constituted can engage in new trades not contemplated 
by their act, but it is said that they may embark in other undertak- 
ings, however various, provided the object of tlie directors be to 
increase the profit of their own railway. This, in triith, is the 
same proposition in another form : if the company cannot cari-y on 
a new trade, because it is not contemplated by the act, thej cannot 
embark in other undertakings not sanctioned by their act, merely 
because they hope the speculation may ultimately increase t)ie 
profit of the shareholders. 

" They cannot engage in a new trade ; because they are a corpora- 
tion only for the purpose of making and maintaining the Eastern 
Counties Railway. What additional power do they acquire from 
the fact that the undertaking may, in some way, benefit their line ? 
Whatever be their object or the prospect of success, they are still 
but a corporation tor the purpose only of making and maintaining 
the Eastern Counties Railway, and if they cannot embark in new- 
trades because they have only a limited authority, fot the same 
reason, they can do nothing not autiiorized by tlieir act, and not 
within the scope of their authority. Every proprietor, when he 
takes shares, has a right to expect that the conditions upon which 
the act was obtained, will be performed, and it is no sufficient answer 
to a shareholder, expecting his dividend, that the money has been 
expended upon,an undertaking, which, at some remote period, may 
bo highly beneficial to tlie line. The public, also, has an interest 
in the proper administration of the powers conferred by tlie act. 
The comfort and safety of the line may be seriously impaired if 
the money supposed to be necessary and destined by parliament 
for the maintenance of the railway, be expended in other under- 
takings not contemplated when the act was obtained, and not ex- 
pressly sanctioned by the legislature. If the contract is illegal, as 
being contrary to the act of parliament, it is unnecessary to con- 
sider the cfi^ect of dissenting shareholders ; for, if the company is a 
corporation only for a limited purpose, and a contract like that 
under discussion is not within their authority, the assent of all the 
shareholders to such a contract, though it may make them all per- 
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sonally liable to perform such contract, would not bind them in 
their corporate capacity, or render liable their coporate fnnds. 

" If railway companies could embark in undertakings collateral 
to their main line, merely because the main line might in the result 
bo benefited, there would be much in this objection ; but upon the 
view whicli we have above expressed, the objection cannot prevail. 
We know tliat each of t!ie four litigant companies has a separate 
act of parliament ; wo know that the statuto incorporating the de- 
fendants company gives no authority respecting the bill promoted 
by the plaintiffs ; and we are, therefore, boimd to say, that any 
contract relating to such bills is not justified by the act of parlia- 
ment, is not within the scope of the anthority of the company as a 
corporation, and is therefore void." 

Waldo y. Chicago, St. Paid <& Fond J) n Lac 
B. B. Co., William B. Ogden, et al, li 
."Wis. 581. 

Tliis was a suit brought by Waldo against 'he above named de- 
fendants to have certain conveyances of land made by the plaintiff 
to Wm. B. Ogden, and by the latter to Mahlon D. Ogden, set 
aside or declared void, and to compel a reconveyance of the land. 
The bill was filed Jan. 3l, 1859, and alleges that in the winter of 
1856, William B. Ogden, Pease, and others, came to the county of 
Jefferson to canvass for subscriptions to the stock of the road, and 
that in order to induce the complainant and others to subscribe, 
that said Ogden, Pease, &c., represented that the C. St, P. & Fond 
Du Lac R. R. Co., had recently succeeded to all the rights and liabili- 
ties of tlie Rock River Union Valley R. E. Co., and that all the 
creditors of the latter company had come in and converted their 
claims into stock in the new company — that the company was in 
good condition and credit — that the net earnings of the finished 
road from Chicago, Fond Dn Lac, and the La Crosse Junction for 
the last six montlis had been equal to four and a half per cent, on 
the entire cost of the road, and that the directors would have de- 
clared a semi-annual dividend of four and a half per cent, but they 
thought it best to use said earnings to carry on the road, and they 
had been carried to the constructive account instead of being divi- 
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ded among the stockholder — that the stock would soon be par and 
above par, &c., which things, the complainant declared, were false, 
and were made to get his Linii, and that of other eitizene, for tho 
purpose of procuring aesots of the company, and that the company 
was on the eve of bankruptcy. It appeared that the complainant's 
lands were many miles from the railroad — and that after tlie lands 
had been conveyed to William B. Ogden to hold in trnst for the 
railroad — that it had been conveyed to Mahlon D. Ogden, and that 
it was represented that tho lands were to be sold for the benefit of 
the company. Large quantities of land were obtained for tho com- 
pany by William B. Ogden, by way of subscriptions for stock in the 
road, in this way, and were disposed of for the company, in order to 
aid the road, but the court held, citing Clark v. Famngton,\l "Wis, 
306, 424," that a railroad could not engage in any distinct and separate 
branch of business not antborized by its charier, for the purpose of 
raising funds to accomplish the oi^ec^ for which it was created. 
That while the corporation, in the exercise of the power conferred 
upon it by its charter, might adopt any convenient means, proper 
in themselves, to accomplish the objects of its creation, it could 
not embark in the business of banking, or manufacturing, or spec- 
ulating in real estate to raise money to build its road, for this would 
be acting outside of its charter. 

The court then proceeds to show that a railroad company might 
exchange its stock for grading, ties, &c., or sell it for money, in 
order to enable it to accomplish the objects of its organization. 
" But, when a corporation, created for the purpose of building and 
operating a railroad, goes into the business of banking, or manu- 
facturing and seliing goods, or dealing and speculating m real 
estate, because its corporators, or hoard of directors, think such ad- 
ventures may he projitahle, or if a bank should go to building and 
operating a railroad for like reason, it is easy to see that in each 
instance the corporation is attempting to transact business which, 
under its organic act, it has no right or power to do. And if the 
corporation m*p'Ai ^iStwA; in a separate and distinct business, not 
contenvplated hy its charter, merely because it was supposed it would 
ie profitable, and increase Us means amd resources, there would be 
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Tw safety io thepublio in granting any special charters, and none to 
individuals who might invest in the stock of the com/pany." 

The court then showa that the complainant was entitled to relief 
npon the other gronnde set forth in the complainant's bill, and that 
the conveyances should be set aside. 

In the ease of O^age v. the New Market Railway Coinpany, li 
English Law & Equity K., 57, in which the railway company, who 
were promoting, in parliament, a bill for an extension of their 
line, which, if made, would pass ihrough the lands of the plaintiff, 
covenanted with the plaintiff^ "that, in ihe event of the proposed 
bill pa6|ing in the then session of parliament, the company should, 
before they should enter upon any part of the plaintiff's lands, 
pay to him £4,900 purchase money, for any portion not exceeding 
forty-three acres, which the company might, under the powers of 
their act, require and take for the purposes of their undertaking; 
and that, in addition to purchase money, as aforesaid, the company 
should pay to the plaintiff, before they should enter upon any part 
of his said land, £7,100, as landlord's compensation, for the dam- 
age arising to his estate by the severance thereof, in respect of the 
lands, not exceeding forty-three acres to be taken by them." 

Lord Campbell, 0. J., in deciding the case, says: " We, there- 
fore, do not think that the company can be considered as having 
absolutely covenanted to pay £12,000 to the plaintiff in a reason- 
able time after the passage of the act. If this deed could hear 
such a oonstruciion, we should ha/ve thought it, so fwr, ultra vires 
and void. Here the railway are the covenanters, and if the pres- 
ent action lies, the capital paid up by the siiareholders must be 
answerable for the damages to be recovered. We consider that 
this would be a misajypr&priation of the funds of the company, 
which the directors could not lawfully make." 

Ill the case of the Haltimore db Ohio Ji. R. Co. v. City of 
Wheeling, 13 Grattan, 75, the court say : " If a company incorpo- 
rated to make a railroad, should be about to make a canal; or incor- 
porated to make a road from A to B, should be about to make one 
from A to C, these would be plain and palpable violations of the' 
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charter, and wonld be restrained at the suit of a dissatisfied stock- 
.liolder." 

In the ease of Clarh v. Farrington, 11 Wis., 323, the court said, 
in remarking upon the case of Madison Plank Road Co. v, Wa- 
tertown Plank Poad Co., 5 Wis., 173 : " When the case was here 
subsequently, and it appeared that the company had undertaken 
to assist in the building of another road, then its acts were held 
void." 



North Oaeolina Cases, 

Wiswall V. Grcnville & P. Plank P. Co., 3 Jones Eq. {Novlh 
Carolina), 183. This was a hill brought by stockholders in the 
Grenville and Raleigh Plank Koad Company, to restrain the com- 
pany, which was formed to build a plank road from .Grenville to 
Raleigh, from using funds to purchase stages and horses, and estab- 
lish a mail route; and the court enjoined them, and this was done 
by a vote of the directors and by the sanction of a majority of 
stockholders. 

To the same eflect precisely is the case of Powinij v. Mount 
Washmgion, c&c, Co., 40 N. H. 230. 

See, also^ Maverick, Sprague, 23. 
Any one dissenting stockholder may restrain the company from 
execoting a contract which exceeds its powers. 

ZdbrisMe v. Cleveland, dbc, P. P. Co., 23 
How. (U. S.) 381. 
In the case ot Mock Piver Bank v, Sherwood, 10 Wis. 236, the 
conrt said that, " it is a familiar principle, which runs through all 
the law upon this subject, that a corporation is not only incapable 
of making contracts which are forbidden by its charter, but, in 
general, it can make none which are not necessarily, either directly 
or indirectly, to effect the objects of its creation. So, when a cor- 
poration undertakes to make a contract entirely foreign to the pur- 
poses and objects of its creation, such contracts are void." 
Perm., Pel. (& Md. Steam Navigation Co. v. Dandridge, 8 Gill. 
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& J. 248; Madison, die, Plank Rood Co. v. WaUrtown, Plank 
Road Co., 1 Wis. 59, are precisely to the same effect. Tliie last' 
case was where the company made a contract of guaranty in order 
to enable the other company to raise money, and it was held that 
the contract was void. 

These cases show, that, in this State, the late Supreme Court and 
Court of Errors, and this court, have all concurred in holding, in 
accordance with the numerous English cases to which 1 have re- 
ferred, that the contracts of corporations, which are ultra inres, are 
void and can not be enforced. Similar decisions have been made 
by the courts of other States and of the United States. 

The Pennsylvania c& Pelaware Canal Co. v. 

Dandridge, 8 Gill. & John 248. 
Bood v.JV. r.<& N. II. R. R. Co., 22 Conn. 

502. 
Ehune v. Nangatuch R. R. Co., 23 id. 457. 
Mutual Savings, (Sic., v. Meridian Agency Co., 

24 id. 159. 
Nangatuch R. E. Co. v. Waterbury Button 

Co., id. 468. 
Rank of Michigan v. Niles, 1 Doug. Mich. K. 

401. 
Orr V. Lacey, 3 id. 254. 
Root V. Ooddard, 3 McL. 102. 
Root V. Wallace, i id. 8. 
Dodge v. Woolsey, 18 How. U. S. E. 331. 
Pierce v. Madison <& Quincy R. R. Co., and 
Peru <& Quincy R. B. Co. 21 id. 441. 
If principles can ever be settled by authority ; if the slighest 
respect is due to the opinions of other tribunals, it would seem 
that no court could resist the overwhelming weight of the decisions 
which have been cited. 
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Banst V. Alton i& Sangamon E. E. Co., 13 111. 508. The char- 
ter in this case provided for the building a railroad from Alton by 
way of Carliiiville, in Macoupin County, New Berlin, in Sangamon 
County, to the city of Springfield. Tiie suit was brought on a 
subscription by a. person who had subscribed to the stock of the 
company, and was interested in land in New Berlin. 

After the subscription, the route was changed by an act of the 
legislature, and ran direct to Springtield, saving twelve miles. 
The court review, at some length, the authorities in regard to the 
alterations of charters, and the effect upon the contract, and 
they came to the conclusion that a slight deviation from a 
crooked to a straight line would not release the euhscriber, but 
they consider any act a change, which attaches to the corporation 
a new and different enterprise; and they cite, as an illuEtratiou, 
the case of the Hartford & N. 11. R. v. Creawdl, 5 Hill 385, and 
as a further illustration, they say, on page 513 : ■ " If the charter 
bad been so amended as to authorize the construction of a road 
from Alton to Vandalia or Shelby ville, or from Springfield to 
Beardstown or Peoria, instead of the one originally designated, 
the company would be committed to a new and different enterprise, 
and the stockholdere might, with much force and justice, say — this 
is not the undertaking in which' we engaged, and not the stock in 
which we agreed to invest our funds." 

Note. — I wonder if they would have regarded it any change in 
the " undertaking " of a Galena, &c. U. R. R. stockholder if they 
had been told that they had " consolidate " on to them, all the 
railroads between Chicago & Lake Superior, and twenty or thirty 
millions of dollars besides ! 

This case, although holding that the deviation in qneation was 
not a material one, contrary to the decision of many courts, yet es- 
tablishes and illustrates principles broad enough to cover all the 
questions involved in the suit at bar. 

"When the case of JVewhall v. G. <& O. U. E. E. Co. 14 111. 274, 
came before the court, it was contended that the railroad company 
had no right to build lateral roads, (which the court defined to be 
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branch roads built between the two termini, and branching from 
the main trunk), although that power was given in the most ex- 
plicit and nnmistaltable manner — and it was urged that if they 
could build such roads they might build a railroad from Chicago 
to Cairo, or Shawneetown, or all over the State. The court, in de- 
ciding the case seemed to regard such a thing as a most extrava- 
gant assumption of power, and said — 

" When the case arises, which was supposed in argument, of an 
attempt to run a road to Cairo and Shawneetown, or any other sim. 
ilar apparantly gross abuse of the power given in this provision of 
the charter, using it in a v^&y palpably and manifestly beyond any- 
thing which could have been in the contemplation of the legisla- 
ture in passing tho charter, it will then become the duty of this 
conrt to say whether the court shall set a limit, and what limit, to 
a power which tlie legislature has seen fit to confer, without fixing 
a limit. I fully recognize the pr<ypriet/y, and even necessity of ap- 
plying the rule of strict construction to the powers granted in these 
railroad charters; but the rule can only be applied in cases of 
ambiguity or where a power is claimed by inference or implication, 
and is not expressly given by the charter." 

If it would be a gross abuse of Ihe power of the G. & C. U. R. 
K. Co., to build & lateral road from Chicago to Cairo or Shawnee- 
town, would it not be a thing "palpably and manifestly beyond any- 
thing which ()o^dd have been in the contemplation of the legislature 
imposing the charter," for that road to engage in building or ope- 
rating a railroad from Chicago to the North Pole, or Lake Superior, 
or thj upper peninsula of Michigan. 

Wspause for a reply. 

XII. 

DIRECTORS. 

Directors of corporations are trustees for all the stockholders, and 
are subject to all the duties, obligations, a/nd liabilities of trustees. 
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In the case of The New York d: New Saven li. Company v. 
SohuyUr, Cross, et al. 17 N". T, 592, where the railroad comparj 
filed a bill against Schnylcr and the holders of the over issued 
stock, to have it cancelled, the court say — 

" It is well settled that the directors or managers of a corporation 
are trustees for the holders of its stock. It is on this ground that 
the shareholders are entitled to relief in equity against an actual or 
threatened waste or misappUeation of its corporate funds. It seente 
also to be settled that a siiit for that purpose must be brought in 
the name of a corporation, unless It appeal's that the directors re- 
fuse to prosecute or are themselves the guilty parties answerable for 
the vrrong. If they do refuse, or a/re thus answerable the sharehold- 
ers m,iy sue in their own names, but in such case the corjwration 
must he made a defendant, either solely or jointly, with the directors 
sought to le charged. {Sobinson v. Smith, 3 Paige, 222, and cases 
there cited). I have nowhere seen it laid down that the corpora- 
tion itself, considered as a mere legal abstraction, is a trustee for its 
stockholders ; yet it is not difficult to see that certain trust relations 
exist between it and them. A corporation aggregate is clothed 
with a legal title to its real and personal estate,franchi9es and priv- 
ileges, while the shareholders, as individuals, have in them eguitable 
interests, the interests of each being in proportion to the amount of 
stock which he holds. The corporation is entitled to receive, and 
does receive, the gross amount of the earnings ; upon a trust, how- 
ever, or at least under a duty, to pay over to the stockholders the 
net profits, as dividends upon their stock. If not under all circum- 
stances bound to make and pay over, in nioney, the dividends 
earned, it must at all events, use them for the shareholders beneiit, 
in the prosecution of its legitimate enterprises, and subject to ulti- 
mate accountability. If these relations are not precisely defined 
in the books, it is beeauso the occasion has not arisen rec[uiring 
this to be done." 

In the case of Scott v. Depeyster, et al., 1 Edwards, 613, which 
was a bill filed by complainant for himself, and other stockholders 
of the National Insurance Company, against the directors of said 
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company ior the purpose of charging them personally with heavy 
amounts embezzled by their secretary, the court say — 

"Persons who le'jome directors or managers of a corporation 
place themselves in the situation of trustees j and the relation of 
trastee and cestui que trust is therAy created ietween them and the 
stockholders. The former are obliged to take the same care, and use 
the same diligence as factors and agents. They are answerable not 
only for their own fraud and gross negligence, bnt also for all faults 
which are contrary to the care required of them. Directors are to 
be looked upon aa iailees of the property. And as they are per- 
sons generally having an interest in the stock, they are not bailees 
who are to .derive no benefit from thir undertaking, and therefore, 
to bo held responsible for t^light neglect, but the)/ act in relation to 
a bailment beneficial to both parties. And the rule then is, they must 
answer for ordinary neglect / and " ordinary neglect " is understood 
to be, the omission of that care which every man of common prn- 
dence takes of his own eoncerna." 

In March v. R. R. Co., 43 N. H. 523, the court said— 

" Directors of railroads who have charge of other people's money, 
should, and must be held to exercise the same care, caution, and 
prudence which they would be expected to exercise in their own 
affairs," 

The court, then, after referring to tlie ease of Coleman v. Eastern 
Counties R. Co., 6 Eug. R. Cases, 573, in wliicli it was held that 
directors have no right to enter into, or pledge the funds of the 
company in support of any project not pointed out l>y their act 
although such project may tend to increase the traffic upon the 
railway and may be assented to by a majority of the stockholders 
and the object may not be agaiuBt public policy, and that acqnies- 
cense by shareholders in such a project for ever so long time affords 
no presumption of its legality ; and to Macedon Plank R. Co. v. 
Zapham, 18 Barb, 312, then adds on p. 533 — 

"In the case before us there has been a misapplication, as it 
would seem, of the funds — to some part of which, these plaintiffs are 
entitled — to purposes and objects not provided for in their contract 
between the defendant companies nor within the scope of the ob- 
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jects then iu the contemplation of the parties, which is iilegai and 
which is treated in hiw as a breach of trust or as a fraud upon the 
plaintiffs {whatever the intention of the directors and a majority of 
the stockholders in tlic defendant companies may have been), which 
is the proper subject of inquiry and for correction by this court in 
an applieation like the present." 

The court further held in this case that; it was not necessary for 
the plaintiff to make out a case of actual fraud and conapiracy or 
to charge any moral turpitude or guilt to the directors, but it was 
sufficient, if it appeared that the defendants were managing the 
roads in a manner detrimental to the plaintiff's interest, in conse- 
quence of their mistaken views of the law of their rights. And 
in support of this Salomons v. Laing, 6 Eng, K. Cases, 2S9, is par- 
ticularly referred to- 

Id the case of Sturges v. Knapp, 31 Vt. (2 Shaw, 1), the court 
held that the trustees of bondholders were hable to the minority of 
the bondholders for a faithful discharge of their duties. 

Ang. & Ames on Corporations, page 371. 

" The directors of an incorporated company must take the same 
care, and use the same diligence, as. factors or agents. They are 
answerable not only for their own fraud and gross negligence, but, 
as they are usually interested in the stock, and act in relation to a 
bailment of the corporate funds to them, beneficial to both parties, 
they must answer for 'ordinary neglect,' or the omission of that 
care which every man of ordinary prudence takes of his own con- 
cerns." 

In Peahody et al. v. Flint et al., 6 Allen, 36, Chafman, J., says : 
" As between the corporation itself and its officers, it was long 
since held that they were trustees, and that a court of equity 
would hold them responsible for Qvery breach of trust. Charita- 
Ue Corporation v. Sutton, 3 Atk, 400. 

The corporation itself holds its property as trustees yW" the stock- 
holders, who have a joint interest in all its property and effects, 
and each of whom is related to it as cestui que trust. The corpo- 
ration may call its officers to account, if they willfully abuse their 
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trust, or misapply the funds of the company ; and if it refuses to 
Bue, OT is still under the control of those who must be made de- 
feudanta in the 8ait, the stockholders, who are the real parties in 
interest, may file a bill in their own names, making the corpora- 
tion a party defendant ; or a part of them may file a bill in behalf 
of themselves and all others standing in the same relation, if con- 
venience requires it. Roffmson v. Smith, 3 Paige 222, and cases 
there cited ; Hersey v, Beasie, 24 Maine 9 ; and Smith v. Poor, 
40 Maine 415. . 

If other parties have participated with the officers in such pro- 
ceedings, they may, according to the established principles of 
equity pleading, be joined as parties. In the discovery of frauds, 
and in furnishing remedies to parties defrauded, equity does not 
suffer technicalities to stand in its way, but seizes upon the sub- 
Btanee of the case, and holds all parties to their first responsibility, 
following trust property into the hands of remote grantees and 
purchasers, who have taken it with notice of a trust, in order to 
subject it to a trust. The objection, therefore, that a court of 
equity has no power to furnish a remedy in a case of this charac- 
ter, is untenable." 

Blain v. Agar, 1 Sims. 37; 2 Sims. 289. 

In Robinson et al. v. Smith et al., 3 Paige 221, the Chancellor 
says; 

"The directors are the trustees, or managing partners, and the 
stockholders are the cestui que trusts, and have a joint interest in 
all the property and effects of the corporation. [See Wood's Just. 
B., 1 Ch. 8, p. 110; 11 Coke's Kep. 98, b.] And no injury the 
stockholders may sustain by a fraudulenc breech of trust, can, 
upon the general principles of equity, be suffered to pass without a 
remedy. In the language of Lord IIardwioke, in a similar case, 
" / wiU never determine that a court of equity can not lay fiold of 
every such breech of trust ; I will never determine iJtat frauds of 
this kind a/re owt of the reach of courts of law or equity, for an 
intolerable grievance would follow from such a determination." 

In the York <& Midland E. Co. v. Hudson, 18 Eng. L. & Eq. 
S65, the court said : " The directors are persons selected to man- 
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age the affairs of tlie company for tlie benefit of the shareholders. 
It IB an office of trust, which, if they undertake, it is their duty to 
perform fully and entirely." And the court, in this case, held 
them to the strict nilea of trusts. 

Deeks v. Stanhojie, 5 Eng. L. & Eq. 97. 
See, also — Borgate v Shortridge, 31 Eng. L. & Eq. 44. 
Mational Exchange Co. v. Drew, 32 Eng. L. & 
Eq. 1. 
The directors of an incorporated company cannot speculate with 
the funds or credit of the company, and appropriate to themselves 
the profits of the specnlation. 

Redmond v. Dickenson, 1 Stockt. (N. J .) 507. 

See Barton, v. Port Jackson <& Union Falls Plank 

Road Co., 17 Barb. 397. 

The declarations or acts of a director will not bind or affect, in 

any manner, the corporation, unless they are within the scope of 

hiSj^ordinary powers, or some special agency. 

Loper V. Buffalo B. E. Co., 19 Barb. 310. 
A director of a manufacturing company, who has assented to a 
dividend amounting to more than the profits, may be sued for such 
violation of duty, without joining with him the company as a co- 
defendant. 

HiU V. Frasier, 22 Penn. 320. 

Fidelity, by directors, to the interests of stockholders well be en- 
forced in every thing. 

Butler V. Cornwall Iron Co., 22 Conn. 335. 
NoTA. Bene — Colguett v. Howard, 11 Georgia 556. 
All corporate action, as well tliat of the directors and agents, as 
of the corporation itself, is but a succession of trials, in regard to 
which the creditors of the corporation, in the order of their pri- 
ority, are the primary, and the shareholders the ultimate cestui qui 
trust. 

Sturges v. Knapp, 31 Vt. (2 Shares) 1. 
The directors or trustees of a corporation, when not themselves 
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the corporate body, have no jiower to assent to an alteration of its 
charter. 

The Commonwealth v. Cullen, 13 Penn. State 
133. 

Persons acting in a fiduciary capacity, cannot purchase at sales 
made by themselves, 

WicUiff V. RoUnson, 18 III. 289. 

In the case of Koekler v. Black River Falls Iron Go., 2 Black 
721, Judge Davis said, quoting a number of authorities, that " the 
directors are the trustees or managing partners, and the stock- 
holders are the cestuis qui trust, and have a joint interest in all the 
property and effects of the corporation, and no injury that the 
stockholders may sustain by a fraudulent breach of trust can, upon 
the general principles of equity, be suffered to pass without a 
remedy." 

They (the directors) hold a place of trust, and by accepting the 
trust are obliged to excute it with fidelity, not for their own ben- 
efit, but for the common benefit of the stockholders of the corpora- 
tion. 

2 Atkyns, 404. 

3 Paige 220. 

1 Rhode Island 321. 
19 Eng. L. & Eq. 361. 
The directors of a moneyed institution are responsi bible, in an 
action upon the case, for improperly obtaining and disposing of its 
funds or other property, Franklin Fire Insurance Co. \. Jenkins, 
3 Wend. 130. 

Where the directors of a railway assume to do an act exceeding 
their power they will be personally liable. 
Redfield on R. 405. 
Owen V. Van Uster, 10 C B. 318. 
HoherU v. Button, 14 Vt. 195. 
A member ot a corporation has a right of action against the 
corporate body for any injury he sustains from the miaeonduet of 
its agents or officers. 

Grag v. Portland Bank, 3 Mass. 385. 
See, also — Waiting v. Catawha Co. 2 Bay. 109. 
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Courts of equity will BcrnpulonBly examine the conduct of per- 
sons acting in fiduciary or trust capacities, and protect the trust 
property from waate, whether it arise from the actual or construc- 
tive fraud of the trustees acting with the party obtaining the undue 
advantage, or from the fraud of the latter alone. 

Moore v. School Trustees qf Term, Three, 19 
111. 87. 

Thomas v. Sloo, 15 111. 67. 

M&rru V. Thomas, 17 111. 113. 
If the managers of a corporation are about to engage in an en- 
terprise not contemplated by the charter, or apply the corporate 
funds or credit to any other thau the purposes therein specified, a 
court of equity will interfere, by injunction, at the instance of 
stockholders. 

Smith V. Bangs, 15 111. 401-3. 

Bagahaw v. Co. R. B. Co., 7 Hare 114. 

Beman v. liuford, 6 Eng. L. & Eq. 106. 

Coleman v. iLastem Co. B. B. Co., 10 Beay. 1. 
We allege that the Chicago & North Western Railway Co. were 
very much in want of money to carry on their schemes and that 
they formed a conspiraey to get control of the G. & C. U. R. R. 
Co. and appropriate it to their own use— and that the persons who 
were elected directors of the G. & 0. U. R. R. Co., knew this, 
— but as was said by Judge Davis, in the case of Koehler v. 
Black Biver Falls Iron Co., 2 Black, 720-1, " Instead ot honestly 
endeavoring to effect a loan of money advantageously, for the ben- 
efit of the corporation, these directors, in violation of their duty, 
and in betrayal of their trust, secured their own debts, to the inju- 
ry of the stockholders and creditors. Directors cannot thus deal 
with the important interests intrusted to their management. They 
hdd, a place of trust ; and by accepting the trust are obliged to exe- 
cute it with Jidelity, and not for their own heneft, but for the com- 
mon benefit of the stockholders of t 
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XIII. 

The " consolidation " in question was a sale — -the vendor leing the 
G. & 0. U. E. B. Co., and the vendee being the C. & N. W. R. 
Co. — and as tfi^ directors of the G. &. G. U. M. M. Co. who made 
the sale, were also directors of the G. <& N. W. E. Co., or a large 
number of them were, it became a sale by themselves to them- 
esLVES — or if the directors of the G.&C.U. R. R. Co. were m.erely 
. AGENTS of the stockholders, it presents a case of where the agents 
acted AS AGENTS for BOTH PAKTiES, am,d is, therefore, if not abso- 
lutely void — voidable by a dissenting stockholder who la the 



1. To prove that it was a sale you have only to look at article 
12 of the consolidation agreement, (see p. 10 of this brief), which 
is as follows — "And the second party of the second part (the G. 
& C. TJ. R. K. Co.) in consideration of the premises, and of the 
sum of one dollar to it paid by the party of the first part, (the C, & 
N. W. ii. Co.) the receipt whereof is hereby acknowledged, doth 
hereby grant, convey, assign, set over to and vest in the said con- 
solidated company, for the purpose of such consolidation, all the 
railroads of the said party of the second part, and alt the equip- 
ments, implements and materials used or acquired therefor, a/nd 
the rights, privileges, immunities, franchises, powers, and all the 
lands and property, money and effects, real and persona!, and mixed, 
and all the rights of action and things of every name or nature 
now held or owned by the said party of the second part, or in or 
to which the said party of 'the second part hath any right, title, 
interest or claim, either in law or equity." 

2. And to show that the agents who effected this sale were tlie 
agents of both parties, and acted as such, yon have only to look at 
the lists of directors of both corporations. 
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The directors of the Galena and Chicago Union Rail Road Oom- 
pa/ny who ^nade and entered into the agreement for a sale and con- 
solidation of the road to and with the Chicago c6 North Western 



1. John B. Turner ; 2, William H. Ferry ; 3. James I>. Msh ; 
4, Thomas D. Robertson; 5. Willia7n. £. Scott; 6. William R. 
Sands; 7- James W. Mwell ; Alexander 0. Coventry, Mahlon D. 
Ogdeu, Francis B. Peabodj, Edwin H. Shelden and Iva Y. Munn. 
And the Directors of tfis Ohicago & North Western Railway Co. 
were — 

1. John B. Turner; 2. WiUiamH. Ferry ; 3. James D. Fish ; 
4. Thomas D. Robertson^ 5. William B. Scott ; 6. William R. 
Sands; 7. James W. ElweU /"■WiUiara B. Ogden, Perry H. Smith, 
J. J. R. Pease, A. L. pritchard, M, C. Darling, George M. Barthol- 
omew, Samnel J. Tilden, William A. Booth, A. H, Boody and 
Lowell Holbr©oli. 

1. The cLualifi cations of these persons to perform the duties re- 
quired, will readily appear, when it is known, that Johti B. Turner, 
the former president of the company, who resigned when the issue 
was raised by the stockholders, that no mere branch roads ahould 
ever be built, or aid given to any wayside projects — assisted 
the Chicago & N. W. R. Co. to procure the proxies of stockliclders 
for the very purpose of effecting a coup d ^etat — and he heads the 
list of proxy-holders and voted a proxy for 452 shares which did 
not authorize any such thing and was never designed to be so used 
hy the party who gave it. 

Furthermore, he was elected president of the G. & C. U. B. E. 
Co., although it does not appear that he owned any stock in the 
comffany himself at the time; at least his name does not appear 
on the poll-book except as a proxy-holder. 

2. Alexander 0. Coventry was the confidential attorney of Wil- 
liam B. Ogden, a member of his family and was chiefly instrumen- 
tal in arranging with the bankers ot JI^Tew York in borrowing 
proxies and is now one of the attorneys of the consolidated compa- 
pany. 
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3. Mahlon D. Ogden is a brother of William B. Ogdeil. 
i. Edwin H. Sheldon ie a brother-in-law, 

5, IFrancis B. Peabody is a brother of A. S. Peabody of New 
York — a Wall street broker, who was in the consolidated ring, 
and helped consolidate things in Nevi York— and he is, also; a 
near relative of one of the consolidated directors. 

6. Ira T. Munn is, and was, at the time of the coDSolidatioQ, 
the lessee of the Chicago and North "Western Railroad Company 
elevator, and, as we ielieve, for the very best of reasons, had five 
shares of stock transferred to him the day before the election of 
directors, in order to qnalify him to become a director— but was 
not a honajide holder of stock at all. 

7. William H. Ferry and Thomas D. Robertson, once directors 
of the Galena db 0. U. R. K. Co., were, as soon as they had be- 
trayed their trust, immediately appointed to office in the consolida- 
ted company, and hold it now. 

8, The peculiarities of the other persons, who were elected di- 
rectors of the G. & C. U. R. R. Oo. consist in just this, that they 
were eacfi directors in the C. & N. W. R. Co., and were largely in- 
terested in its welfare, and anxious for its preservation, but were 
very sealous in blotting out the G. & C. TT. R. R. Co., and having 
its earnings poured into the consolidated coffers of the C. & N, W. 
R. Co., whose name and fame they were bound to protect and for- 
ever uphold. 

Now, we contend, Ist, that this sale was not bona fide at all ; but 
was a sale made for the sole benefit of the C. & N. W. R. Co. — 
indeed it was first proposed by that company — and they elected a 
board of directors to accomplish that purpose. Tlie whole proceed- 
ing, from beginning to end, was presided over by that company — 
and lobbied through by their agents. The resolutions passed at 
tlie stockholders meeting were drawn by them — proposed by them 
and voted by them. The bill of sale and articles of consolidation 
were drawn up by their attorney in New York, and presented to 
Ihe Board of Directors of the G. & 0. U. R. R. Co. by another of 
their attorneys, and the whole thing hurried through in the most 
undue haste. 
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The directors were elected at 13 o'clock on the day ; organized at 
3 o'clock, and voted to sell out the entire railroad and all ita prop- 
erty, rights, privileges and franchises, and abolish the corporation 
in lees than fifteen minntes after they were organized as a board. 

Se'cond, we have shown that directors are trustees for the stock- 
holders — not for a majority of them, but for all of them- — and, if 
they accept the office of trustees, they must perform *he duties of that 
office with honesty and fidelity ; and if they do not they mnst abide 
the conaeqaences. 

Ten or twelve millions of dollars worth of trust property is not 
to be trifled with, with impunity, or be used for the private ends of 
any man, or set of men, however cunning, or however attractive 
or remunerative their scheme may be made to appear. 

The annals of jurisprudence do not, we believe, furnish a more 
reckless and ntter disregard of the riglits and interests of stockhold- 
ers than these men displayed ; and there must be an immense 
chasm in the law if they are not amenable to its stearneat judg- 
ments and decrees. 

iNow, the same persons who were elected to manage and control 
the property for the stockholders, and who were in fact their trus- 
tees, had no sooner assumed ofHee than they did, in violation of 
their duty and of all their obligationa, sell out the entire property, 
and then walked off. 

In the case of N. Y. Oentral Ins. Oo. v. National Protection Ins. 
iJo., 20 Barb. 470, tlie court said— 

" The rule is now well settled, both in England and in this coun- 
try, that such a contract is voidable in a court of equity, at the elec- 
tion of the principal. The principle ia ilhistrated in the ease of an 
agent employed to sell. If such agent became himself the pur- 
chaser or agent of another, or if he be an agent to huy, and he 
become himself the seller, or the agm%t of another in making the 
sale, the principal may avoid the sale or the purchase, in equity. 
If he came to the court under a timely application, upon the fact 
being alleged and proved, the court wiU presume the transa^ion 
was iftjurious and consequently fraudulent / and this presumption 
cannot he disproved, unless it can be shown that the principal 
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was furjiishod with all the knowledge tiie agent 

gave him previous auUiority to become purchaser and, seller, and 

afterwards assented to aach piircha3e or sale. {Campbell v. Walk&r, 

5 Ves. 678 ; 1 Ves. Jr. 278 ; Massey v. Davis, 2 Id. 317 ; 1 Rubs. 

6 Mylne, 5S ; 2 Myi. & K. 819 ; Story on Agency, §§ 9, 192, 211, 
214, 210 ; Dunl. Paley on Agency, 33, 34 ; 1 Mason, 341 : 6 Pick. 
196 ; 2 Johns. Oh. 253 ; 5 Id. 388 ; Hopk. Ch. 515 ; 9 Paige 237, 
and a large number of other authorities cited.) The rule seems to 
be founded on the danger of imposition iu such cases, and the^re- 
mmption which a court of equity indulges of the existence of fraud 
whioli, is inaccessible to the eye of the court, and eonseguently in 
equity such agreements are regarded as constructively fraudulent. 
(9 Paige 242 ; 4 Kent's Com. 438, 3d ed.) The rule is a settled one, 
and the presumption is a reasonable one, in a court of equity. The 
principal, in fact, has bargained for the exercise of all the skill, 
abiliiy and industry of his agent, and he is entitled to demand the 
execution of this in his own favor. (Pars, on Oont. 74, 75.) When 
the agent, unbeknown to his principal, is acting equally in behalf 
of the other party, the presumption is not an unreasonable one. 
This principle, however, like the one that a trustee cannot be the 
purchaser of an estate, is a mere rule of equity. If the proper 
forms have been observed, the conveyance is good at law, and the 
title passes. The contract is not void but only voidable. (5 Met. 
467 ; 5 John. 43, 48, and a large number of other authorities cited.) 
The rule of which we have been speaking is applicable to all per- 
sons placed in situations of trust or confidence with reference to the 
subject matter of the contract, and embraces trustees, executors, 
administrators, guardians, agents and factors, attorneys, sohcitors, 
&c. It embraces all who come within the principle." 

In Abbot V. American Hard Bidiber Company, 33 Barb. 593, 
Allen, J., says — 

" Ko principle is better settled than that a person having a duty 
to pmfo'rrn for others cannot act in the same matter for his own 
benefit. A trustee cannot, directly or indirectly, by himself or 
through the agency of another, become the purchaser of the trust 
estate. Neither can he purchase an interest in property, and hold 
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it for his own boiiefit, wken, in respect to sueli property, he has a 
duty to perform iaoonsisieni with the character of a purcliaser on 
liis owQ accouut. Van Epps v. Van iLpps, 3 Paige, 637. Raw- 
hy V. Vrarner, 4 Cowen, 717. Slade v. Van Vechten, 11 Paige, 
31, De Cartes v. Ze Bay de Ohamont, 3 i5. 178. It requires no 
authority to esiahlish the faot that the directors of the American 
Hard Rubber Gomp%ny oould not have transferred tlie property of 
the corporation directly to themselves, or to a corporation in which 
they were stockholders and directors. That is, they could not act as 
bnyere and sellers in the same transaction, whether they acted in 
their individual capacity, or tM the directors of two trading corpo- 
rations. [N. T. Central Ins. Co. v. JVat. Prot. Ins. Co., 20 Barb. 
468.] This rule of restriction upon the powers of the trustee in- 
validates every indirect, as it does every direct, transfer to himself, 
or for his heneft; and the intervention of a third person as a 
means or channel, by and through whom, the title is transferred 
from the cestui's que trust, and eventually rested in the trustee, 
will not uphold the transaction and sustain the title of the latter. 
Courts will looh through the means to the end, and apply the proper 
remedy for the breach of trust. If the circumstances clearly show 
that the two transfers constitute but one transaction, they will be 
treated as parts of a single transaction, together perfecting a trans- 
fer from the trustee qua trustee to himself individually. 
When the thing transferred does not rest in the possession of the 
first transferree, but it is immediately by him passed over to the 
trustee, for his benefit, or to an association represented by him, in 
whole or in part, the law will hold it to be a transfer in violation of 
the trust. 

The rights of cestuVa que trust rec[uire in such cases that the law 
should presume that the intermediate talier of the property was 
but the agent and instrument of the trustee— a means of convey- 
ance. The contrary of the presumption ought not to be proved, or 
even alleged. It would be unsafe to uphold a transfer under such 
circumstances, for tho want of express proof of the actual intent 
of the parties, from the facts or upontheir oath, that the repurchase 
of the trustee was an after thought. When the title remains in the 
intermediate grantee but for a moment, or a very brief period ot 
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time, and ia at once transferred to the trustee, or for hia benefit, the 
presnmption that the two transfers were only intended to effect the 
one object, thiit of conveying the property to or for the benefit of 
the trustee, is as strong as ia the malicioiia intent to kill from the 
deliberate use of a deadly weapon. This rule of law which makes 
certain cases of presnmptiou conclusive, merely attaches itself -to 
the circumstances when proved, it is not deduced from them. It 
is not a rule of inference from testimony ; but a rule of protection 
ae expedient for the public good. 

There were only two entire days, exclusive of the Sunday inter- 
vening, for accomplishing the whole thing. It would be wrong 
to permit the presumption of intent attaching to these circumstan- 
ces to be overcome by any amount of evidence. If it could be, 
stockholders would never be sate against the acts of faithless trus- 
tees. But it is not necessary to comment upon them. The expen- 
ment of the acting trustees in the two hard rubber companies has 
the merit of boldness as well as originality. Tiiree of them marched 
out of the old company, laden with spoils with which they enriched 
themselves as Btoekhuidora of the new, and it cannot be that their 
wronged and injured associates arc remediless. The plaintiff is en- 
titled to the relief demanded, and an injunclion and receiver are 
necessary to the preservation of the property, and the protection of 
his mtcreala, pendente lite. 

Neither the directors nor a majority of shareholders in any cor- 
poration can abolish or annihilate it. 

In Wheatofh et al. and the Trustees of the J''irst Congregational 
Soaieiy of Syracuse v. Oates et al., 18 N. Y. 395, which was an 
action to set aside a certain order of the County Court, purporting 
to authorize the sale and conveyance of the church edifice and lot 
of the society, and to direct the distribution of the proceeds of 
such sale nmong the individuals composing the society, the court 
say: "The trustees had no authority to distribute the prop- 
erty of the society among its individual members, or any class 
of them. Their duty was to preserve and administer it in the 
promotion of the purposes for which the corporation was cre- 
ated. The court could not, according to the statute, approve of 
a plan for any application of the moneys arising upon a sale, ex- 
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cept one which was considered to be for the interest of the society, 
as an association, which was to continue organized for the pur- 
poses of its creation. There is a sense in which it might promote 
the interests of the individuals composing this rehgions organiza- 
tion, to dissolve their connection and establish new relatione, but 
this is not what is meant by the statute. It was not in, the power 
of the trustees, or a majority of the members of the sociei/y, or the 
County Court, or of all these authorities together, to abolish the 
corporation, or dissolve the society. If every individual having 
any interest in the matter should concur, it might be done ; be- 
cause there would be no one to question the act. But whUe any 
number of the members desire to continue the connection, all the 
others can not, by their own act, dissolve it?^ 

In the case of Abbott v. American Sard RvJ^er Company, 33- 
Barb. 5S0, which was an action brought by one of the stockholders 
of the company for himself and others, to have an entire sale of 
the company's property by the directors, declared to be fraudulent 
and void — 

StrruEELASD, J., in granting an injunction at special term says ; 
" I do not think the directors, even with the consent of a majority 
of the stockholders, had a right, as against stockholders not consent- 
ing, thus, in effect, to discontinue its existence and defeat the object 
of its organization. I must assume, that these directors were chosen 
to ma?iage the business of the corporation, and not to destroy and 
end it.'" He further said, that t/ie democratic or representative 
principle does not apph/ to an act or acts of the majority incon- 
sistent with the continued existence of the corporation, and the 
very object and purpose for which it was organized; nor does a 
stockholder consent to such acts by becomiTig a m,emher, because 
the law does justify them; and to support the principle on which 
he holds the sale in question void for want of authority, he cites a 
large number of authorities on page 584. 

In Abbott V. American Hard Rubber Company, 33 Barb. 591, 
Allen, J., says: " And can a board of trustees, at their option, 
thus compel their principals, the corporators, to change their buai- 



.yGooc^ie 



174 

neee and their investments? I think not. Trustees can not bj 
their vote and their act, change the business of a corporation or- 
ganized for the making of woolen or cotton goods, into a manu- 
factory of articles entirely difl'erent, although the bnsinees of the 
company may be named in the charter, in terms sufficiently gen- 
eral to include the substituted business. If the trustees in this case, 
chosen to carry on and prosecute the husiness of the company, could, 
by a sale of the rights under which it was operating, disable the com- 
pany from going on, as ia here attempted, the sam£ trustees could, 
withoui the assent of the stockholders, employ the corporate property 
in the wildest and most hopeless schemes. The immediate and neces- 
sary effect of the act was, to terminate the hisiness and thus practi- 
cally and effectually destroy the corporation. This they could -not 
do. It is certain that tlie officers could not directly, and, without 
the assent of the great body of the society, dissolve it / and a major- 
Uy of the stockholders could not do it against the disse?it of the mi- 
nority. (Smith V. Smith, 3 Dev. 8. C. Ch. E. 557.) {Ward v. the 
Society of Attorneys, 1 Collyer 370.) In the ease last cited, the 
attempt was to surrender the charter with a view of obtaining a 
new charter, for an object difl'erent from that for which the orig- 
inal charter had been granted ; and a temporary injunction was 
granted- The attempt here is to do by indirection what was pro- 
hibited when attempted directly ; for the answer here Is, " True, 
we have disabled you from carrying ont the original purpose of 
your association, but you may engage in any other business." 
Boards of directors are agents of the corporation, to manage its 
affairs and carry out the purpose a/nd objects of its formation, and 
not to inflict upon it political death. They are only authorized to 
do such things as are directly or impliedly directed or authorized 
by the charter. (Aug, & Ames on Corp. § 280.) The minority in 
a corporation are only hound by the acts of a majority when acting 
under the charier, and the corporators are only bound by the acta 
of trustees and managers when their acts are conformable to the 
organic law of the corporation, its articles of association or charter. 
When the acts are inconsistent with the object and purpose for 
which the body corporate was organized, they are void. (Ang. & 
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Ames on Curp. §§ 499, 500,) An act which, to all intents, tei'min- 
ates the corporation, by taking from it its power to fulfill the pur- 
poses of its organization, is not consistent with the purposes of its 
constitution. Tliat which changes the nature and business of a 
corporation from tliat for which it was created, does effectually 
destroy it for all the purposes for which it was formed. It is uo 
longer the same corporation. An act which compels a corporation 
to change its business, is no less invalid and repugnant to its char- 
ter than an act that directly makes the change. A similar act was 
styled by Judge WiLLAED, "An act of self-destruction which the 
law cannot tolorate." {Conro v. Port Henry Iron Co., 12 Barb. 
64.) 

In the case of the Soeiety of Practical Knowledge v. Ahbott 2 
Beavan 569, the court, in discussing the powers of the stockholders 
of a corporation, said that they had no doubt that the members of 
the corporation " had a right to do what they pleased with the 
property of the corporation, (i. e., manage their property as they 
pleased) without proceeding to the extent of destroying Ihe corpo- 
ration; yet, had they a right to act in a manner totally inconsistent 
with this charter of incorporation, and at the same time continue 
to act as if the charter of incorporation were valid — to hold out to 
the world that it was vahd, and to sell shai'cs npoii that supposi- 
tion \ I apprehend they were bound to look to the continuance of 
the corporation, and to the conditions and terms on which it was 
originally founded. * * * A man with regard to his &wn es- 
tate may act as he pleases ; he may take from one pocket and put 
into another, but that is not the case with these persons." 

In the case of the Yorh <& North Midland M. li. Co. v. Hvd- 
son, 16 Beavan 4D1, the court said that, " directors are persons 
elected to manage the affaii's of the company for the benefit of the 
shareholders ; it is an office of trust, which, if they un,dertake, it ia 
their diitni io^rform, fully and entirel/y" 

The directors of a corporation are authorized, by virtue of their 
office, to transact its ordinary and customary business, unless the 
charter or by-laws otherwise determine. But they are not author- 
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ized wishout some special authority, to make sale of tliat portion of 
its estate or property essentially necessary to be retained to enable 
it to transact its cuetomary business. 

Bollim V. Clay, 33 Maine, 139. 

2 Atkins, 404. 

3 Paige, 220. 
1 R. I. 21. 

6 Selden, 60. 

19 Eng. Law &Eq. 361. 

The case of the Cumberland Coal Co. v. Sherman, 30 Barb. 554, 
like that of the American Hard Rvhler Co. v. Abbott, 33 Barb. 
584, H-e think is porfeetiy conclusive as to the principles whicli 
should govern in this case. In this* ease, (the 30th of Barb.) the 
whole doctrine pertaining to the fiduciary character of directors is 
examined — and the court say — 

" Tliere can be no question, 1 think, at the present time, that a 
director of a corporation is the agent, or trustee of the stockholders, 
and as such, has duties to diseliarge of a fiduciary nature toward 
his principal, and is subject to the obligations and disahilities inci- 
dental to that relation." (Quoiing a large number of authorities.) 
He then refers to the remarks of Lord Obanwoeth, in his decision 
of .the Aberdeen U. Co. v. Blaikie, 1 McQueen, 461, and says with 
"Vice Chancellor MoCoun, in the case of Verplanck v. Merck. Ins. 
Co., 1 Edw. Ch. 84 — that " when a corporation aggregate is formed 
and the persons composing it, either by virtue of the compact or 
by the express terms of the charter, place the management and 
control of its affairs in the hands of a select few, so that life and 
animation may be given to the body, then such directors hecome the 
agenU and trustees of the corporation and a relation is created, not 
between the stockholders and the body corporate but between the 
glockholdere and those directors who, in their character of trustees, 
become accountable for any willfnl dereliction of duty or violation 
of trust reposed in them. I see no objection to the exercising of 
an equity power over such persons in the same manner as it would 
be exercised over any other trustees" 
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He then says that the responeibility of directors is in no way 
dimioished because he is one of a number — but " the sam^ princi- 
ples apply to him (to each) as one of a number, as if he was acting 
as a sole trustee. It is not doubted that it has been shown that the 
relation of the director to the stockholders is the same as that of 
tlie agent to his principal — the trustee to his cestui que trust \ and 
out of the identUy of those relations necessarily spring the sa?ne dit- 
ties, the same danger and the Bame j>olioy of the law." 

The court, then, after examining in the most elaborate manner, 
the law pertaining to such a trtcst relation, says — commencing on 
page 569 — ■ 

"It is thus seen that the rule by which agents or trustees are 
prohibited and rendered incapable of purchasing or dealing with 
the property of their cestui's que trust, is one of universal applica- 
tion, justified by a current of strong and high authorities, and is 
adhered lo with stern and inflexible integi-ity ; and the consequence 
of such dealing and purchasing is, that the agent or trustee is liable 
at any time, on the application of the cestui que trust, and as a 
matter of course and without reference to the tairnesa or unfairness 
of the transaction, the adequacy or inadequacy of the price paid, 
or any other equities of the agent or trustees, to have the sale set 
aside. Such has been the uniform administration of the law in 
England, and where (he civil law prevails, and in this country, 
No reason is suggested why rules thus founded on the soundest 
morals, which have been maintained with such uniformity and 
steadiness, should now be relaxed. On the contrary, it is seeq 
that every consideration arising from circumstances surrounding ua, 
and the unparalleled multiplicity of corporations, which can only 
act by trustees or agents, and the very large proportion of the 
wealth of the country invested in them, and placed under the con- 
trol and management of agents and trustees, forcibly demands of 
courts of justice a firm adherence to these principles, and a stern 
application of them to every case coming within the sphere of their 
action. 

Nay, the rule, as applicable to managers of corporations, should 
in no particular le relaxed. Those who assume the position of 
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directors and trustees, assume also the obligations which the law 
imposes on such a relation. The stock ho! dura confide to their in- 
tegrity, to their faithfulness and to their watchfulness, the protec- 
tion of their interests. This duty they have assuined. This the 
law imposes on them; and this, thosa, for whom thoy act, have a 
right to expect. The principals are not present to watch their own 
interests; they cannot speak in their own behalf; they must trust 
to the fidelity of their agents. If they discharge these important 
duties and trusts faithfully, the law intei-poses its shield for their 
protection and defense; if they depart from the line of their duty, 
and waste, or take themselves, instead of protecting the property 
and interests confided to them, the law, on the application of those 
thus wronged or despoiled, promptly steps in to apply the correc- 
tive, and restores to the injured what has been lost by the unfaith- 
fulness of the agent. This right of the cestui que trust to have the 
6ale vacated and set aside, where his trustee is the purchaser, is 
not impaired or defeated by the circumstance that the trustee pur- 
chases for another. 

Neither are the duties or obligations of a director or trustee 
altered from the circumstance that he is one of a number of direc- 
tors or trustees, and that this circumstance diminishes responsibility 
or relieves him from any incapacity to deal with the property of 
his cestui que trust. The same principles apply to him as one of a 
number, as if he was acting as a sole trustee. It is not doubted 
that it has been shown, that the relation of the director to the 
stockholders is the same as that of the agent to his principal, the 
trustee to his cestui que trust, and out of the identity of these rela- 
tions necessarily spring the same danger and the same policy of the 
law. 

In the language of the plaintiffs counsel it is justly said — 
" Whether it be a director dealing with a board of which he is a 
member, or a trustee dealing with his co-trustee, and himself the 
real party in interest, the principal is absent. The watchful and 
efi'ective self-interest of the director or trustee seeking a bargain is 
not counteracted by the equally watchful and effective self-interest 
of the other party, who is there only by his representatives, and 



yGoot^le 



179 

the wise policy of the law treats all such cases as that of a trustee 
dealing with himself." 

The indifference and even self satisfaction with which the direc- 
tors appear to regard their acts after disjjosing of the railroad in 
question, with all of its ininnense interests, would ordinarily be 
amazing ; but as tho court said, in the Hoffmann Steam Coal Com- 
pany case, in Ifith Maryland 505 : " The spirit of wild speculation 
ordinarily blinds those who are engaged in it, and subjects them to 
the condition in which they are unable to see things as others see 
them. Legal disabilities rarely occur to thorn ; it being with most 
of them an axiom of public or political economy, that the exchange 
of one article for anothei, at fictitious rates and without the be- 
stowal of labor on either, increases the value of both. Men in- 
volved in transactions of this kind very frequently, without the 
slightest conscioumess of dishonesty of purpose, do things which 
the law condemns, and which it declares to be of no value. It is to 
guard against this proneness to a non observance of what is strictly 
right and proper in (he dealings of corporations, the Iew has wisely 
interposed its checks and prohibition's, and, we think, in the pres- 
ent aspect of this case, these are all sufficient to justify the action 
ot the Circuit Court," &c. 

We charge in our bill, and insist, that tho persons who were 
elected directors of the Galena and Chicago Union Railroad Com" 
pany, did not act in a h(m.a fide manner towards the stockholders 
at all, but sold out the entire corporation in the most hasty and 
indecent manner, and upon this we most respeclfully invoke the 
attention of the court. It is an old maxim, that fraud vitiates 
every contract, and — 

If this question is to be settled by the bona fides of the transac- 
tion, then this court will not fail to examine every detail and see 
that no fraud was practiced upon the stockholders, either by the 
persons who were instrumental in proposing the measnres, or by 
those who carried it into effect. If a change so radical and extra- 
ordinary is to be justified on the ground that it was a great public 
measure, and was to confer such immense benefits upon the public 
and the Btoekholders combined, why was not Eomething said about 
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it beforehaud? Wliy was the secret confined so closely to the 
family circle and to tlie mahogany of the North Western Railway 
Company? Why were all the old patrons of the road turned 
aside, and the brother, brother-in-law, privy couiisellor, and those 
of the exchequer appointed to administer on this great estate? 

Why were men brought here who were utter strangers to the 
State, to the road, and all save the wants of the Chicago and North 
Western Railway Company, and made to play a part in this more 
than tragedy? What star, if it was not a star engagement, led 
them hither? Take the list of directors who were elected on the 
1st of June last, and look them over — and if that old story is not 
more than veriiied in regard to ihe gathering together of the 
eagles, then we arc mistaken. There are men there on that list 
who had never stepped a foot apoii the soil of the State of lUinoia 
before they came here at the time of their elcciion^ — men who, it 
may be, were skilled in alt the wisdom of the Egyptians, and 
trained in the highest school of consolidations, but, nevertheless, 
had never seen either of the toads that they were to manage, who 
knew nothing whatever of the wants and requirements of auy 
road except that of the Chicago and Nortii Western Railway Com- 
pany, how, Ihen, does it liappen that these men, if they acted iona 
fide in all that they did, acquired information so rapidly as events 
show, how did it happen that these men were elected at 12 o'clock 
in one day, got together at three, and in less than ten minutes 
after they had assembled, proposed to sell ont th^ whole entire 
road, to close ont the consignment, and to save all bother, give it 
into the hands of the Chicago and North Western Railway Com- 
pany to manage % 

Does this thing look on its face, like a perfectly honest and fair 
transaction 3 Would not sneh conduct, so extraordinary and unu- 
8ual challenge comment and investigation, and can they shield 
themselves from responsibility by any number of genuflexions or 
vain repetitious? 

These persons, who were elected directors, were al! personally 
men of character. Bat why did they not perform their duties 
towards the stockholders as men usually do? Why was it, that 
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they were elected to office at twelve o'clock in the day, and at tbree 
killed the whole concern ? Why was it, that the directors hurried 
things 80 1 There can be but just one answer to all of this, and 
that is, that these men were elected for just one purpose, and that 
purpose was to sell it oiMb to the Chicago and North Western Rail- 
way Company. They never intended to do their duty towards the 
shareholders of the Galena and Chicago Union Eailroad Company. 
They were clioaen to play a part in a drama which required no 
Ham]et to instruct them how to perform. 

Several of these directors do not appear to have been stockhold- 
ers at all in the road. Several appear to have had stock trans- 
ferred to them BO they could act as directors just long enough to 
make a quorum to sell it. 

Several of those men were utter strangers to the road, and had 
never been in the State of Illinois before in all of their lives, and 
had never seen Chicago or a single railroad that lead into or out of 
it: how did it happen that these men became convinced so sud- 
denly, that the best thing for the stockholders to do with the road, 
was to sell it out ? Were these men inspired, and did they act and 
epeak as they were moved? We think they did. They might 
have been influenced by the highest kind of inspiration, but the 
tally sheet ehoWe that they drew their inspiration from Wall 
street, and the Tipper Peninsula of Michigan. It had no higher 
source. 

Several of these men were near relatives of the president of the 
Chicago and North Western Railway Company ; one was the 
banker of the Chicago and North Western Railway ; another was 
the private and confidential counsellor of the president of the 
Chicago and North Western Railway Company, and every one 
were very near and dear to that corporation in more ways than 
one. 

There is no use of disguising the matter at all. That board 
of directors who were elected on the first day of June, 1864, 
and who instantly sold it out, cannot set wp either ignorance or in- 
nocence. They knew exactly what they had been elected for, and 
they knew that they were not to hold their offices as directors for 
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one year, but it was to go through the idle ceremony of becoming 
directors, only instantly to ietray their trusts. Their conduct 
lacks every characteristic of j'wtf /(liVA ; and they appear in this 
court to-day as they did when they were elected, under the patron- 
age and protection of the C. & N. W. R. Co. whose agents and 
instruments they were. In the language of another— 

"If an institution of this kind ia so unfortunate as to have in 
their board of managers a clique who aim to make it subservient 
to their individual rather than the propriefary interest, it is likely 
that they will contrive to get the finances under their control and 
place the varioics departments of husinesa in the hands of their rel- 
atives, or other personal friends, who will understand just how far 
they may go in carrying out the purpose of the president, or party 
opposed to their proceedings. Measures adverse to the proprietary 
interest, if there be one or more persons in the board who aim to be 
faithful to their trust, will not probably be at once manifest. 
- " They will proceed gradually, and perhaps quiet some unsuspect- 
ing member, that otherwise might not look on wlthiodifFerence, by 
a bit of what he may suppose a harmless realization in some pro- 
jected operation, ostensibly of fair business aspect ; and it is sur- 
prising how many men of fair standing among their neighbors, 
allow, in this way, an embargo on their actions until too late to 
remedy the evil, and so the mischief is fastened hopelessly on the 
interests of the proprietors. 

" It has been suggested that men who aim to manage affairs of 
trust for their iudividual, rather than their proprietary benefit, are 
not likely, and indeed, are not generally good business managers, and 
fail to make the business of the institution as profitable as it should 
be. On this point it may be set down as a rule, that it is not usually 
their interest to have in their service a very scrupulous body of 
agents ; but rather their personal friends, who will, from affinity 
and interest, be well disposed to carry out their wishes, as more 
important than a competent and faithful discharge of their respect- 
ive duties. In this respect family connections, are likely to be 
sought, as more confidential and reliable for their purpose, and also 
from a disposition to pension on the institutJtm, members of the 
family, who may not be able to otherwise provide for their support, 
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"Men occupying positions through the influence of friends in 
power, are likely to depend on such influence rather than on a 
proper discharge of duty, and are often prone to assume, in conse- 
quence thereof, a position subversive of the discipline, harmony, 
Bod efficiency of business, 

" The evils of nepotism have usually been mischievous to railway 
institutions, and any indulgence in this sort of patronage should 
be looked to with the most rigid oa-uiion, as it is most probable that 
managers and general ofBcers who adopt il, are not particularlp 
scrupulous {or the interest of the proprietors." 

W e are perfectly aware that the directors, whose acts we are now 
passing in review, claim that the charter under which they acted, 
if submitted to a jury of cunning lawyers, would be found to con- 
tain power — authorizing them to do what tbey did — and therefore, 
they claiin that it is unfair to impugn their motives; besides, tbey 
eay that they did not sell out the road at all. They only consolida- 
ted it. And it is perfectly wonderful what consolation this seems 
to afford them ; and as Shakspeare says of another subject — 



A coup d ''etat so complete and gigantic has seldom occurred — 
and now when it has passed, it is looked upon by many as a most 
capital joke. But — 

" Such is human nature, that, some persons los^ their abhorrence 
of crime in their admiration of its magnificent eichibUions. Ordi- 
nary vice is reprobated by them, but extraordinary guilt, exquisite 
wickedness, the high flights and poetry of crime, seize on the im- 
agination and lead them to forget ihe depths of guilt, in admira- 
tion of the excellence of tke performance, or the unequalled atrocity 
of the purpose. There are those in our day who have made great 
use of this infirmity of our nature, and by means of it done infi- 
nite injury to the cause of good morals. TJiey have afiected not 
only th« taste, but I fear also the principles, of the young, the 
heedless and the imaginatire, by the exhibition of interesting and 
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by the polish of its manners, sometimes by its very extravagance ; 
and Btudy to show off crime under all the advantages of cleverness 
and dexterity." 

"Webster, vol. 6, p. 55. 



siv. 

The doctrine of Trusts further illustrated in cases of Directors 
of Railroad Corporations dealing with the property of the Company, 
and how their acts affect stockholders, and under what circumstances 
they are binding upon them, and when not. 



Upon this brancli of the subject, we beg leave to refer the court 
to the able and exhauetive brief of Dobbins & Thurston, which is 
found in the 16th of Maryland Reports, 490, 496, and which covers 
the whole ground of this case, and is sufficient to afi'ord relief to 
every stockholder of the Galena and Chicago Union Railroad 
Company who has exchanged his stock for that of the Chicago and 
!North "Western Railway Company without a full knowledge of all 
of the facts and circumstances pertaining to the sale and pretended 
consolidation. 

The eases in respect to purchases by the trustee of the trust es- 
tate, or contracts with him affecting its interest, naturally divide 
themselves into two general classes: 

1st. Cases in which a trustee buys or contracts with himself, or 
several trustees, of which he is one, or a board of trustees, of 
which he is one. 

2d. Cases in which a trustee buys or contracts with his cestui 
qui trust, wiio is sui Juris, and competent to deal independently 
of the trustee in respect to the trnst estate. 

In the first class of cases, the purchase or contract is voidable at 
the option of the cestui qui trust, without reference to the fairueas 



yGoot^le 



185 



or unfairness of the pnreliase ot contract. The disqualification of 
the party purchasing or contracting, is a conclusion of law and is 
absolute. The right of (he cestui qui ti'iist to come in as of course, 
and set aside a sale made by a trustee to himself, though made at 
public auction, hona fide, for a fair price, and without showing ac- 
tual injury, is fully considered and affirmed by this court, in Ma- 
son V. Martin c& Kemp, 4 Md, Kep, 135. See, also, 2 Johns. Oh. 
Eep. 252; Davane v. Fanning, 4 How. 503; Michaud v. Giroud, 
and notes by English and American editors to Fox v. Mackreth, 
White's Eq. Cases ; 65 Law Lib. 12fi and seq., where a large col- 
lection of the cases on the genera! subject will be found. 

In the second class of cases, the presumption of law is against 
the validity of the transaction, with degrees of strength varying 
according to the circumstances, but the trustee is permitted to 
show affirmatively the fairness of the transaction, and to esfablish 
the other conditons necessary to its validity. 65 Law Lib. 146, 
and cases cited in notes ; 6 Ves. 627, Laay, ex parte. 

So great is the jealousy with which the dealings of a trustee 
with his cestui qui trust arc regarded by courts of equity, so strong 
is the presumption oi" fraud which has been applied to such eases, 
that the distinction here drawn is not always recognized, by the 
elementary writers (Story's Eq., sec. 30), or by the judges (2 Hare 
60, jLdwards v. Meyriok); but the principle of positive incapacity 
is applied to this second class of cases as well as to the first. See, 
also, 9 Tes. 247, Coles v. Treoothich; id. 296, Hatch v. Satch; 12 
Vee. 372, Morse v. lioyaL 

The rule, however applicable to the second class of cases, throws 
upon the trustee the onus of rebutting the legal presumption 
against the transaction, and of proving affirmatively the conditions 
necessary to give it validity. If no such proof is established, 
courts of equity will treat the case as one of constructive fraud. 
Story's Eq., sec. 311 ; 10 Ves. 427, Randall v. Mrrington ,- 3 Myl. 
113, Hunter v. AtTcins / 2 Hare 60, 68, Mdwards v. Meyrich ; 65 
Law Lib. 146. 

These conditions are : 

1st. Tiiat the cestui qui trust knew that he was dealing with his 
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trustee, and had agreed to discharge him from that relation and 
capacity, 10 Ves. 426, Randal v. Err-ingion ; Story's Eq., sec. 
316 ; 65 Law Lib. 130 ; 6 Vee. 627, Laoey ex parte; 9 Ves. 234, 
Coles V. Treeothick. 

2d. That the trustee had communicated all the information 
which he possessed, or eoiild acquire, to the cestui qui trust. 8 
Y es. &x parte James ; 9 VXak.. %M:, Farnam -^ . Brooks ; 14 Ves. 
300, Hugwnin v. Basely ; 6 Ves. 280, Gibson v. Jeyes ; 15 Ves. 
40, Harris v. Tremenhare ; 11 Paige 541, Howell v. Jlanaom ; 65 
Law Lib. 137, 149 ; Story's Eq., see. 316, a ; 3 Swaiist. 73, Walker 
V. Symonds. 

3d. That the trustee derived no advantage whatever from his 
situation as trustee, or from any knowledge acquired in that char- 
acter. 3 Mylne & Keene 113 ; Hunter v, Atkins, 65 Law Lib. 
146, 371. 

4th.- That the trustee had advised his cestui qui tmst in the 
same manner as if the dealing of the latter had been with a third 
party. 65 Law Lib. 133, 146 ; 6 Ves. 278 ; 3 Mylne & Keene, 
113. 

6th. That the price was fair, the con&ideration adequate. 65 
Law Lib. 146 ; 6 Ves. 280 ; 16 Ves. 512, Peacock v. Evans ; 2 
Hare 68 ; 4 Dessansure 652 ; Butler et al. v. Haskell, Story's Eq., 
sec. 321. 

The principle has been held to apply to trustees, agents, execu- 
tors, administrators, assignees for creditors, sheriffs, auctioneers, 
agents for sale, cashiers of banks, directors of corporations, and to 
all persons who have any general duty, or special duty, in respect 
to the transaction. 65 Law Lib. 137 ; 3 Beav. 49, Greenlaw v. 
King ; 9 Paige 241, Van Epps v. Van Epps; id. 663, Torrey v. 
Bank of Orleans ; 1 Sandf. Ch. Kep. 225, Dickinson and wife v. 
id. 257, Oram v. MitcheU; 4 H. A J. 332, Smith v. 
' 7 G. & J. 1, Oallis v. Redout. Nor does it make any 
difference though the purchases were at public auction, or even 
under the direction of a master. 65 Law Lib, 128. The princi- 
ple applies equally where the trustee is not the sole purchaser, but 
is merely interested with others (3 Dana 266, Miiekum v, Mitohum), 
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for, in either caso, his interest, whicli is to buy cheap, is in conflict 
with his duty, wiiich is to get the best price for his cestui que trust, 
ajid the policy of the law, which establishes the rule, is equally 
violated. See 1 McQueen 473, Blakie v. Aberdeen Railway Co., 
a ease strongly relied on by the appellees. The rule has, also, 
been applied equally where the purchaser was one of several trus- 
tees who made the sale. Story on Agency, sec. 2J.1 ; 3 Brown's 
Ch. Kep, 482, Tlall v. JVbyes ; 3 Ves, 740, Whichcote v. Lawrence; 
3 Sandf. Ch. Kep. 592, Ward v. Smith ; 1 Paige 393, Case v. 
Ohed; 65 Law Lib. 141 ; 1 H. & G. 11, Ringgold v. Ringgold; 
7 G. & J. 1, Callis r. Bidout. 

The directors of a corporation are agents of the company, and, 
as such, have duties to discharge, of a fiduciary nature, towards 
their principals, and are subject to ihe obligations and disabilities 
incident to that relation. 3 Paige 331, Robinson v. Smith ; Ang, 
& Anies on Corp. (ed. of 1858), see. 312, page 365, and cases there 
cited; 3 La. Rep. 568, Percey v. Millandon ; 1 Rhode laland 
Rep. 321, Hodges v. New England Srew Co.; 1 Craig & Phillips 
1, Attorney General v. Wilson ; Redfield on Railways, 494; 1 
Tounge and CoU. 325, Bensom v. Heaihom ; 16 Beav. 485, York 
til North Midland Railway Co. v. Hudson. 

A director purchasing of, or contracting with, the board of 
which he is a member, falls within the first class of cases above 
mentioned; he is an agent or trustee dealing with several agents 
or trustees, of whom he was one; he is under a positive legal in- 
capacity so to deal with any binding effect upon the company; he 
can so buy or contract, only, subject to the right of Ihe company, 
at its option, to disaffirm the contract and have the sate set aside 
without reference to the fairness or unfairness of the transaction. 
The relation ot the director to the stockholder is the same as that 
of the agent to his principal, the trustee to his cestui que trust ; and 
out of the identity of these relatione, springs the same duties, the 
same dangers, and the same policy of the law. The number of the 
directors or trustees do not give aflch security as to justify an ex- 
ception to the rule. But the true answer to this suggestion as to 
numbers, is, that every director and every trustee owes the entire 
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duty belonging to that cliaracter. Each director is bonnd to give 
to his eodirectorB, and through them, to the companj', the full ben- 
efit of all the knowledge and skill which lie can bring to bear 
upon the Bubject; to advise and assist according to the best of his 
ability. The company contracts for thia service, not from a part, 
but frtim all the directors, and they confraet to render it. If any 
one of them, while this relation continues, Bhifts hie position from 
a protector to an adversary, it is as clearly a violation of his duty 
and of the rights of llie company, as if he were sole trustee. Ex- 
perience shows that there is in practice, at least, as much danger 
of abuse and wrongs hj directors towards the stockholders, as in 
any other class of truBts, while the vast amount ot property in- 
volved in the administration of these great corporation trusts, and 
the large number of individuals interested in them, as stockholders, 
niakea the application of the settled principles of equity to these 
cases, a matter of great public importance and necessity, and there 
is no reason whatever, nor any safety in relaxing, in respect to 
them, the rules which have become established in the courts as 
maxims of public policy, 1 McQueaii ill ; 3 Ves. 751, Which- 
eote v. Lawrence, 

Tlie case of an agent for sale, buying the trust estate, is regarded 
with especial jealousy, and as calling for a very stringent applica- 
tion of the rule. The foundation of this disposition is the oppor- 
tunity he has of acquiring informafion which he may use tor his 
own benefit, and the difficulty of ascertaining whether he has made 
the necessary disclosures. ,65 Law Lib. 137, 128, 141 ; Story on 
Agency, sec. 211 ; Koss on Commercial Law, 101 ; 9 Law Lib. 
213 ; Dunlap'e Paleys Agency 33. 



In the case of Miehoud eial. v. Giroud, 4 Howard, 553, Justice 
"Watne said — 

" The rule of equity, ia, in every court of jurisprudence with 
which we are acquainted, that a purchase by a trustee or agent of 
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the particular property of which he has the sale, or in which he 
represents another — whether he has an interest in it or not — ■per 
mterpositam personarum — carj'ies fraud on the face nf it. 

The genera! role stands npon our great moral obligation to refrain 
from placing ourselves in relations which ordinarily excite a con- 
flict between self-interest and integrity. It restrains all agents, 
public and private ; but the value of the prohibition is most felt 
and its application is more frequent in the private relations in 
which the vendor and purchaser may stand towards each otJier. 
The disability to purchase is a consequence of ihat relation be- 
tween them, which imposes on the one a duty to protect the inter- 
est of the other, from ihe failhfnl discliarge of which duty, his own 
personal interest may withdraw him. In this conflict of interest, 
the law wisely interposes. It acts not on the possibility, that, in 
some cases, the sense of that duty may prevail over the motives of 
self-interest, bul it provides against the pfohability in many cases, 
and the danger in all cases, that the dictates of self interest will 
exercise a predominant influence, and snpersede that of duty. It 
therefore prohibits a party from purchasing on his own account 
that which his duty or trust requires him to sell on account of 
another, and from purchasing on account of another that which he 
sells on his own account. In efiect, he is not allowed lo unite the 
two opposite characters of buyer and seller, because his interests, 
when he is the seller or buyer on his own account, arc direcily con- 
flicting with those of the person on whose account he buys or 
eeils. 

2'horp V. M.cCidlum, 1 Oilman, 014, is to iho 
same effect, proci^-ely. 
If a trustee, acting for others, sells an estate, and becomes him- 
self interesfed in the purchase, the cestui gua trust is entitled to 
have the sale set aside. 

Davone v. Fanning., 2 Johns, Ch. 257, and 
cases there cited, 

Oumierlaiul Coal Co. v. S/iuman, 30 Barb. 
377. 
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Trustees can never speculate out of a trust estate. 

In the ease of the Aberdeen Railway Co. v. Blaikie, July 20, 
1854, (1 McQueeo'a Kep. 461), the Honse of Lords held that a coo- 
tract entered into by a manufacturer, for the supply of iron fur- 
nishings to a railway company of which he was a director^ or the 
chairman at the date of tiie contract, was invalid, and could not be 
enforced against the company. Lord Ckanwokh, in delivering the 
opinion of the court, says — 

" A corporate body can only act by agents, and it is, of course 
the duty of those agents so to act as beat to promote the interests 
of the corporation, whose affairs they are conducting. Such an 
agent has duties to discharge, of a Jkluctary character, toward his 
principal; and it is a rule oi universal apphcation, that no one 
having such duties to discharge shall be allowed to enter into en- 
gagements in which he has or can have, a. personal interest, conflict- 
ing, or which possibly .may conflict with the interests of those 
whom he is bound to protect. So stricUy is this principle adhered 
to, that no question is allowed to he raised as to the ^fairness or un- 
fairness of a contract so entered into. It obviously is, or may be, 
impossible to demonstrate' how far, in any particular case, the terms 
of such a contract have been the best for the cestui que trust, which 
it was possible to obtain. It may sometimes happen that the terms 
on which a trustee has dealt, or attempted to deal, with the estate 
or interests of those for whom he is a trustee, have been as good 
as could have been obtained from any other person ; they may, 
even, at the time, have been better. But still, so inflexible is the 
rule, that no inquiry on that subject is permitted. The English 
authorities on this subject are numerous and uniform. 

In the case of Ooates v. Woodwm'th, 13 lU. 654, the court say 
that chancery has jurisdiction to enforo a trust, and for this purpose, 
may appeal to the conscience of a trustee. 

There is no instance on record where such an appeal has ever 
been taken in the case of any modern railway manager, and it is 
diificult to tell what the results would be ; but if it could produce 
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the proper contrition and remorse, the experiment might be worth 
making, and might save many honest mea from the impntation of 
much miscellaneone baseness. 



XT. 

By the charter of the G. db C. U. H. S. Go. none hut stockholders 
can he elected directors. 

We allege that several of the persona who were elected directors were 
not bona fide stockholders, hut had stock tramfmxed to them for 
the mere purpose of making thetn directors. This, we say, was a 
fraud, loth upon the charter and upon the stockholders. 

Where the charter provided that stockholders only should be 
elected directors, — persons having no interest in the stock, but 
fraudulently and collusively receiving the transfer of a share to 
qualify them — are not eligible ; and tJie stockholders combining iu 
such fraud, have no power to confer upon them authority to do cor- 
porate acts. 

Such fraud upon the charter, and combination to defraud the 
public, will prevent those participating in it from claiming any 
protection under its provisions to escape private respooBibility. 
Bartholomew v, Bentley, et al., 1 Ohio, 38. 



XVI. 

PKOXIES. 

We show in this ease — and the records of the stockholders meetings 
of the Galena (fe 0. IT. R, II, Co. show — that out of all the vast 
number of stockholders of that company, there were not, at the 
time of the sale and consolidation, more than 15 or 16 persons 
present — and that of over 60,28i shares, only about 900 shares 
were owned hy those persons who were present ; and that tiis rest 
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of the votes which they pretended to cast for the sale and consoli- 
dation, were cast hy means of pkoxies, which were obtained from 
most of the shareholders under the pretence that they were to he used 
merely f(yr the election of directors. 

By the original charter of the G. & 0, IT, R, R. Co. no power is 
^ven to vote by proxy, for directors or anything else whatsoever ; 
but it provided expressly for the personal pj'esence-ot' each stock- 
holder ; and no stockholder conld vote for any stock which had 
been assigned to him within thirty days previous to holding the 
election. By sec. 1, of an amendment to the charter, which was 
passed on the '26th of Fub., 18i7, it was provided that directors 
shall be Btocklioldeis in said company, and shall be elected annu- 
ally by the stockholders, either in person or by proxy, and shall 
hn]d their office for one year, &c. This is all that it said npon tlie 
subject in the charter, and relates, ir. will be observed, exclusively to 
the election of directors. By the fii'St l/y-law of the comparij', i-e- 
lating to annnal meetings, it is provided (hat tlie directors shall be 
elected by ballot, and then tliey provide with characteristic circum- 
spection, that " sncli other business may be transacted as shall bo 
brought before thorn within tlie power of the company and tfie char- 
ter thereof." 

When a person therefore gives to another his proxy to vote for 
directors and such other business as may come before the meetitig, 
is it reasonable to suppose that such authority gives to the proxy- 
holder anthority (o take and sell out the entire corporation ! Is that 
such a business as any honest man would ever tliink of cominj; be- 
fore a meeting, called to elect directors, who were to manage tho 
affairs of the corporation ? 

In Abbott V, American Hard Eubher Company, 33 Barb. 5S4, 
ScTiiEKLAND, J., says — - 

" In passing the resolutions, relied upon by the defendants as an 
authority, by a majority of the stockholders, to make the sale and 
transfer, it would appear that a majurily of the shares voted on, 
were voted on by proxy. 1 must presume, in the absence of any- 
thing to show the contrary, that these proxies were ordinary prox- 
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ies, given with reference to the traneaction of the ordinary legiti- 
mate hueiness of the corporation, and that they did not and could 
not, authorize votes for so extraordinary a sale and transfer as the 
one in question. Hence, the resoiution cannot be said to have been, 
tJi fact, passed hy a 'majority of tlie stockholders, and its passage 
can hardly be claimed as an authority by a majority." 

In Philips V. Wickham, 1 Paige, 598, Chancellor Walworth 
said that, "the right of voting by proxy is not a general right, 
and the parly who claims it '/nusi eliow a special authority for that 
purpose. The only case in which it is allowable, at the common 
law, is by the peers of England, and that is said to be in vii-tue of 
a special permission of the king. And it is possible that it might 
be delegated, in some cases, by the by-laws of a corporation, where 
express anthority was given to make such by-laws regulating the 
manner of voting. I am not aware of any other case in which 
the right was ever claimed; and the express power which is gen- 
erally given to the stockholders of moneyed and other private cor- 
porations, is opposed to the claims in this case, where there is no 
express or implied power contained in the act." 

In Taylor v. Griswold, 2 Green (N. J.) 226, HoEKBtowEu, C. J., 
says: 

" The right of voting by proxy, in this case, is claimed by the 
applicants, first, upon general principles; and, secondly, upon the 
ground of an existing by-law, or the usage and practice of the 
company. 

"FiEST. The first inquiry, then, is, whether, -a\)OTi general and 
common law principles, the vnertAers of any corporation liave a 
right, as a matter of course, to be represented, and to vote by 
proxy ? This question must ie answered in the negative. It is 
clear, that, when the charter is silent, and no by-laws have yet 
been passed regulating the mode of election, and of voting upon 
other questions that may arise in conducting the ordinary and ap- 
propriate basinees of the corporation, the corporators, when law- 
fully assembled, must 5e governed hy the same rules and principles 
that prevail in all primary assemblies. That \a, until a different 
rule has been established by some competent authority, every ques- 
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tion must be decided, and every election determined by the major- 
ity; or, in otlier words, by the major part, numerioaUy, of thoee 
who arQ personally present, and voting. 

"To illustrate my meaning, let it be supposed, tb at the charter 
expressly authorizes the company to determine whether the mem- 
bers of it shall be permitted to vole by proxy or not. At the very 
first meeting of the companj', the question is proposed : How shall 
members vote on this question? In person, or by proxy? Cer- 
tainly not by proxy ; for that would be to admit proxies before 
there is any law to authorize their admission. This primary vote 
must, then, be given and determined by the majority of the corpo- 
rators present and voting in person. Angell & Ames on Corpora- 
tions 67 ; Rex v. Foxoroft, 2 Bun R. 10, 17 ; 2 Kent's Com., 1st 
ed., 236 ; PkiUips v. WicMam, 1 Paige C. K. 598. And to these 
authorities may bo added the /State v. Trudor, 5 Days' Rep. 329 ; 
for the court, in that case, fuUy admit the general nde as above 
stated. 

" It may be for the personal convenience of members, hut it can 
not he for the good of the corporation, that its biisiness or election 
should be conducted by proxies. The interest of the company, 
the good of the public, would be better promoted and more effect, 
ually secured by the personal attendance of, and mutual inter- 
change of opinions among the members, than by the action of 
proxies; at least, this ia the fair and legal presumption. If one 
member may appear and vote by proxv, at elections, and on other 
matters of vital importance to the institution, then all may, and so 
the welfare and interest of the company and of the public, be ut- 
terly neglected. In short, so far from its being incident to a cor- 
poration to make such a legulation, it is at variance with the spirit 
and "with the fundamental principles of our civil and political 
institutions." And it is contldeutly believed, that not an mithoriiy 
can be found, nor a case produced, in support of the position, that 
the right of maMng such a by-law, is incident to a corporation of 
any description, public or primate. 

" Speculations upon the evil consequences that have resulted to 
many of our incorporated institutions, and, especially, to our 
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banks, by this and other innovatione upon the salutary principles 
and rules of the common law, do not become this place, or occa- 
sion ; but may well deserve the grave consideration of another de- 
partment of government, 

" No argnment can be d?awn from analogy between corporationsj 
and the law and practice of partnerships, and volnntary associa- 
tions, upon this point. Tkey may attend to their business in per- 
son or by agents, or not at all, as they please. They act in their 
natural capacities, and upon their individual responsibilities. But 
corporations are created by, and ametiaile to, law ; and when part- 
ners, or voluntary associations, ask for and accept a charter, they 
niust take it with all its restrictions, as well as its beneiiis. They 
voluntarily relinqnish just so ranch of their former nafnral and 
individual rights and powers as are inconsistent with the expressed, 
implied, or incidental terms of the charter. Meither is it a satis- 
factory argument, that if the right of voting by proxy is denied to 
these private corporations, many of the stockholders may never be 
&ble to vote at all. The same argument would extend the privilege 
of voting by proxy to public and political corporations ; and the 
same thing may happen if proxies are allowed. Ferrume coverts, 
infants, and persons non compos, can not make proxies ; at most, it 
is an argument ah inconvenienti, and is fully answered by the rea- 
soning of the court in the ease of Jiex v. (finever, 6 T. K, 732. 
After all, admitting that the practice of voting by proxy is not 
only convenient, but may be exercised with perfect safety and ad- 
vantage, both as respects the welfare of the corporation and the 
security of the public, are we not called upon to do too much, 
when we are asked, in the absence of any adjudicated ease amount- 
ing to authority, to establish the doctrine contended for! It is a 
power that can only be delegated by the supreme authority of the 
State, and ought not to be extended by judicial legislation. As 
the law now stands, the legislature can grant the privileges to such 
corporations as they please, and with such restrictions as in their 
wisdom may seem expedient ; but if tliis court undertake, by judi- 
cial construction, to extend this right to all private or moneyed 
corporations, we impose upon the legislature the necessity of in- 
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serfing a restraining clause in every charter they grant, unless they 
intend to delegate the right of voting by proxy. 

"The object of the legislature wag, \.o ^\ye permanency and pro- 
tection to the public improvement that had been erected, and secu- 
rity to the individuals who had emlarkecTin the enterprise. Instead 
of promoting and securing these legitimate designs, the tendency, 
at least, the apparent tendenc3', of the by-law in question, is to en- 
cowrage speculation and moiiopolj', to lessen the rights of (he 
smaller stockholders, depreciate the value of their shares, and 
throw the whole property and government of the company into 
the hands of a few capitalists; and, it may be, to the utter neglect 
or disregard of the public convenience and interest. 

" I do not say that such was tlie design, or that such has been the 
effect; but, only, that tlve natural or probable tendency of the by- 
law in question is, to produce such a result, 

" When discretionary power of any kind is delegated to men by 
statute, the common law requires of them the personal exercise of 
that discretion, and will not permit then* to delegate it to another, 
to be exercised by proxy. This principle lies at the foundation of 
all the cases heretofore adjudged (except that in Conn.), and noth- 
ing short of a special grant of the legislature can overcome it. If 
the common law of the State authorized such powers as depend on 
judgment and discretion to be exercised by prosy and deputy, then 
the powers delegated to the judgment of arbitrators, referees, sur- 
veyors of highways, chosen freeholders, township committees, 
overseers of the poor, nay, justices of the peace and judges might 
be executed by deputy or proxy. The restraint, in these cases, 
rests entirely on the great principle, that power delegated to judg- 
ment and discretion, must be exercised in person. This principle 
of the common law does not seem to be denied ; but its applica- 
tion to the members of a private corporation is resisted. All the 
powers they have, are delegated to them by the charter; but, then, 
it is said, that they own aU the stock, and the public having no in- 
terest at stake, the members have a right to manage their affairs in 
their own way. But, that the public have no interest at stake in 
these private coporations, will appear to be a mistake of vast mag- 
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nitude, if it be considered how vitally these corporations are con- 
nected and interwoven with the most important public interests of 
the State, with the public highways, wiUi the common transporta- 
tion and exchange of commodities, with paper bills, as mediums 
of currency, and their influence over commerce ; with agriculture, 
with manufactures, with" education, and with religion. It is for 
the promotion of one or another of these gre&t public objects that 
these acts of incorporation have been passed. Knowing the influ- 
ence they can exercise over llieae public interests, the legislature, 
instead of cutting them loose from the restraints of public law, 
has placed them in the most rigid subordination to it, by declaring, 
in every charter, that they shall do no act contrary to the law of 
tiie land. They now seek to exercise powers which are delegated 
to their discretion, by deputy, which the law of the land has uni- 
versally prohibited. If we bend the law to them, we must bend it 
to all others ; there is no stopping place at which we can refuse ; 
but we have no right to stir a pebble of the common law. If the 
corporation really need this power, they must ash it of the legisla- 
ture. They cannot assume it, nor can the court confer it." 

But there is another thing about the proxies which were used by 
their hold-erg at the time of the pretended consolidation, which is 
very peculiar, and thai is — their power of not only voting early 
and often—but of their voting viva voce — and to prove this you 
need only to refer to the records which were kept by Thomas D. 
Ilobertson, James R. Young and J. B. Redfield, who were eye wit- 
nesses of this miracle, and who have certified to it in the most for- 
mal manner, under their own bands and signatures, in the following 
words and figures, to- wit (see pages 4 & 5 of this brief) : "A vote 
thereon by mva voce of the stockholders present, or represented by 
proxy, being ordered^we, the undersigned, did canvass the sadd 
•votes — that votes on 33,847 shares were cast, being a majority of the 
whole number of shares outstanding. All of the votes so cast, 
were in favor of each and all of the resolutions aforesaid." In 
other words, although there were only about fifteen persons pres- 
ent when this viva voce ballot was ordered, they cast 33,847 
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votes; and they were very careful to state that this mimber was a 
majority of all the shares of the stock of tlie G. & C. TJ. K. R Co. 
then outstanding. In other words, when this viva voce ballot was 
taken, this great and al! important fact was kept steadily in mind, 
and had such an animating effect that it caused the dnmb to speak, 
and the printed and written proxies to proclaim it, in tones whicli 
could not he uttered. 

Judge HoBKELowER, or any other judge, wonld, we think, find 
great difficulty in reconciling the vocal powers of these proxies 
with the pnneiples of the common law, or any other law. 

These proxies, when they spoke, undonbtedly meant what they 
savl. 



XVII. 

It is a general rule of law, that a delegated authority cannot he a 



Hence, the directors of one railroad company can never transfer 
THEIR AtrrnoEiTr to the directors of another railroad company, 
and authorize them to manage it for them / if they did, they would 
be responS'Sile to the stockholders for all the damages that could 
possibly arise in consequence thereof. 

The court will observe by the first article of the consolidation 
agreement, found on page T of this brief, that it was expressly pro- 
vided, that "the persons who shall be directors of the Chicago & 
North Western E. Co. at the ii^ne of such consolidation, shall be 
directors of the said consolidated company, and shall act as such, 
until the next annual election of directors, as is herein prescribed, 
and until their successors are duly elected." 

Now, where is the authority in the charter of the Galena & 0. 
U. R. R. Co., authorizing the directors, who were elected to man- 
age its affairs, to literally sell out their office in this manner? 

The defendants in this case may call this transaction consolidation 
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as miicli as they please — we shall call it a "sale"— for Jt araounia 
to just exactly that — nothuig more and nothing lees. Now, what 
would bo thought of tho conduct of the direetora of any railroad 
company, (to say nothing of thia) who shonld be elected by stock- 
holders at 12 o'clock in tho day, and in less than three honrs after- 
wards, deliberately set down and agree to transfer the entire man- 
agement of the road to a rival corporationf Snppose, for instance, 
that the New York Central R. R. shonld, at any annual meeting, in. 
imitation of the conduct of the directors of the G. & C, U. E. li. 
Co., immediately set down and enter into an agreement, in writing, 
to transfer tbe entire management of their road to the New York 
& Erie R. R. Co., and in order to induce them to accept the office, 
should, for a dollar, give them the whole road and all its property 
to boot ? Would such directore be considered as having acted bona 
fide and in good faith towards the stockholders, and could they 
complain if thoir motives were impugned, and could they expect 
to appear spotless before any court, under such circumstances ? 
"We think not ; and we think that the universal opinion of mankind 
would be against them— and every man would say that such eon- 
duct was neither fair nor honest. Now, the case which we have 
supposed, is not one whit more extreme iliau the case at bar ; 
and is, as we contend, perfectly parallel. 

What does tiie law say in such a matter, and under such circum- 
stances ? We believe that, without some authority can be found in 
the charter of the G. & C. U. R. R. Co. itself, that such a contract 
is absolutely void, on grounds of public policy; but, if not on 
grounds of public policy, it certainly ia bo far as a dissenting stock- 
holder is concerned — for a stockholder of any corporation has a 
right to have the corporation managed by a board of directors 
whose interest would be to take care of the property — not destroy 
it or sell it. 

,To this effect see Redfield on Railways, p. 418-9, and cases there 
cited in note 4, in which (in the text), he says — 

"An agreement between railway companies, without the author- 
ity of the legislature, transferring the powers of one company to 
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f he otlier, is against good policy, and a court of equity will ut»t lend 
its aid to cany eucli contract into effect," 

And to the same effect, it has been, over and over again, decided 
in tiiia country, tliat one railroad company cannot, by making a 
lease of its entire road to another, thereby escape responsibility, or 
avoid fulfilling ita dnlies to the public. Now, the court will per- 
ceive at once, that if the agreement in question was a perfectly 
valid agreement, atidtlie G. & C. U. K. K. Go. sbonld pass as 
an entirely, by agreement, under tiie management of another rail- 
road company, that it could, and would, thereby release itself 
entirely and forever, from all responsibiiitics to the public. We 
respectfully submit that this cannot be done. 

A contract by which one railway agrees to give up to another 
railway a part of its profits, in consideration of securing a portion 
of llie ]irofits of the other company, is illegal and ultra vires. 
Eedfield on R, p. 488. 

Shrewshury <& Birmingham E. v. Loiidon 06 
J^orihwestem It., 29 Law Times, 186. 

A railroad corporation cannot delegate its powers io another com- 
pany. And in Beinan v. Rii-fforcl, 40 Eng. Ch, Rep., whidi was a 
case where a railway company, constilnted under an act of par- 
liament, agreed with two other railway companies, that the whole 
concern, without incumbrance, when completed, should be worked 
by those two companies, who should have perfect control, and 
exercise al! (ho lights of the first mentioned company, and sbonld 
find stock, and worh the concern for tweniy-one jears— held, that 
the agreement was illegal, as being in violation of the act under 
which tbefiret mentioned company was constitnted; and that, 
though a very large majority of the shareholdeis present at a 
meeting, bad sanctioned the agreement, the dissentients might file 
a bill on behalf of themselves and the other shareholders against 
the company and ils direcfors, to have it declared void. 

It will not allow any of them to speculate as to whether it would 
be more advantageous to do somefhing which the act of parliament 
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does not aathorize to be done ; and, therefore it is, that a very small 
number, or, indeed, one, of the shareholders may file a bil] on be- 
half of the whole body, alihongh, at a nieetiiig of the company, a 
large inajoritj- of the shareholders may have sanctioned that course 
of proceeding which the bill complains of. The shareholders so 
filing this bill, say that their company, together with the directors 
of it, have entered into a conlract with the North Western and the 
Midland companies to. make a railroad different from that which 
was contemplated by act of parliament, and so to apply fnnds, 
which the plaintiff say are tlieir fnnds, in a mode in which they 
never were atithorizcd !o he applied ; and therefore, the plaintiffs 
seek to restrain them. 

I am cleaily of opinion, both on principle and authority, that it 
is the province of this court to prevent the contract from being car- 
ried into effect, because, on the principle that has been laid down, 
this court will not tolerate that parties having the enormous powers 
which railway companies obtain, should apply one farthing of 
their funds in a way which differs, in the slightest degree, from 
that in which the legialatnro has provided that fhey shall be ap- 
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Galena & OiiiiL^AOo Union Railiioad Ciiaetek — liv Histoey and 
Powers. 

iVo atithority for either a sale or consolidation or confiscation of 
the corporation and its property and franchises what&aer. 



The original charter of the G. & 0. U. II. R. Co. was granted 
in 1836 — long before the adoption of the present constitution of tiie 
State of Illinois^and neither the original charter or any amend- 
ment ever made to it, authorizes or empowers the directors or a 
majority of the stockholders, acting together or by proxy, to sdl 
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out the corporation and aU of its j/roperti/, or merffe or amalgamate 
it with any other railroad as an entirety, or make all of the stock- 
holders liable in any way, or in any form, or under any pretence, 
or under the color of any name, whether it be called sale, union, 
consolidation or confiscation, for the debts and liabilities of any 
other railroad or railroads whatsoever, either in this State or the 
State of Wisconsin or Michigan, In short, nnder the charter of the 
G. & 0. U. E. R. Co., no one of its stockholders can ie transferred 
against his will to another corporation, and be compelled to incur 
its hazards and liabilities. 

The reason for this is plain, and as is stated by Jndge Davis, in the 
ease of Clearwater v. Meredith, 1 Wallace, 40, that, " When any 
person takes stock in a railroad corporation, he has entered into a 
contract with the company that his interests shall be subject to the 
direction and control of the proper anthorities of the corporation 
to accomplish the object for which the company was organized. 
He does not agree that the improvements to which he subscribed 
should be changed in its purposes and character, at the will and 
pleasure of a majority of the stockholders, so that new responsibil- 
ities, and it may be, new hazards, are added to the original under- 
taking. He may be very wiUing to embark in one enterprise and 
unwilling to engage in another — to assist in building a short line 
railway and averse to risking his money in one having a longer 
line of transit." 

Now, is there any authority given in the charter of the G. & C, 
U. K. R. Co, authorizing its capital stock to be thrown into a com- 
mon fund with that of the C. & N. W. E. K. Co., and with rail- 
roads with which it is doing business, in Wisconsin and Michigan, 
and making its stockholders liable for their debts % 

In order that the court may examine this part of the case with- 
out referring to the various session laws of the State which contain 
the charter and amendmeuts of the Galena *& C. U. E. E. Co., we 
ipsert such parts of them here as are in any way essential to the 
proper understanding of the powers of the corporation, and in 
order that the court may determine what they authorize and what 
they do not. 
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1. The charter of the Galena & 0. TJ. E. R. Co. was granted on 
the 16th day of February, 1836, before the adoption of the present 
constitution of the State, which toot place in 1847 ; and the tirst 
6 sections of said charter are as follows — 

AN ACT to Incorporate the Galena and Chicago Union Railroad 

Cmnpany^ Approved January 16, 1836, 

Section 1. Be it enacted l>y the People of the State of Illinois, 
represented in the General Assembly, That all such persons as shall 
become Stockholders, agreeablj' to the provisions of this act, in the 
Corporation hereby created, shall be, and for the term of sixty 
years from and after the passage of this act, shall continue to be a 
body corporate and politic, by the name of the " Galena and Chi- 
cago Union Raileoad Company," and by that name shall have snc- 
cession for the term of years above specified, may sue and be sued, 
complain and defend, in any Court of Law or Kquity, may make 
and use a common seal, and alter the same at pleasure, may make 
by-laws, rules and regulations for the management of property, the 
regulation of its afl'airs, and for the transfer of its stock, not incon- 
sistent with the existing laws, and the constitution of this State and 
of the United States, and may moreover appoint such subordinate 
agents, ofiicers and servants, as the business of the said Coi-poration 
may require, and allow to them a suitable compensation, prescribe 
their duties, and require bond for the faithful performance thereof, 
in such penal sums, and with such sureties as they may choose, who 
shall hold their offices during the pleasure of the directors of the 
said Corporation. 

Sec. 2. The said Corporation shall have the right to construct, 
and during its continuance, to maintain and continue a Railroad, 
with a single or double track, and with such t^pendages as may be 
deemed necessary for the convenient use of the same, from the 
town of Galena, in the county of Jo Daviess, to such point at the 
town of Chicago as shall be determined, after a survey shall have 
been made of the route, to be most eligible, proper, direct and con- 
venient therefor. 
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Sec. 8. The capital stock of the said Corporation shall be one 
Iinndred thousand dollars, which shall he deemed personal property, 
and shall he divided into shares of one hundred dollars each. The 
capital stock of said Corporation may, at any time hereafter, be 
increased to a sTim not exceeding one million of dollars, if the same 
shall he judged necessary to the completion of the said work, and 
the same shall be subscribed for and taken under the direcfion of 
the Directors of the said Corporation, wherever they sliall direct, 
one or more books to be opened for such purpose, and shall be sub- 
scribed and takeu in such manner as the Directors of the said Cor- 
poration for that purpose shall order and appoint. 

Sec. 4. That William Bennet, Thomas Drummond, J, C. Good- 
hue, Peter Semple, J. W. Turner, E. D. Taylor, and J. B. Thomas, 
Jr., shall he Commissioners for securing subscriptions to the capital 
stock of said Corporation, who shall give notice within twelve 
months aiter the passage of this act, of the time and place where 
books will be opened at Galena and Chicago, and such other places 
as they may deem necessary, in some public newspapers printed at 
said places, at leasf tliirty days previous to the opening of such 
books, for the receiving subscriptions to tlie capita! stock of said 
Corporation. 

The majonfy of the Commissioners shall attend at the place ap- 
pointed by such notice, for the opening of said books, and shall 
continue to receive such subscriptions to tho capital stock of said 
Corporation, from all persons who will subscribe thereto, until the 
whole amount thereon shall have been subscribed, when the said 
books shall be closed. Each subscriber, at the time of subscribing, 
shall pay to the Commissioners one dollar on each share of the 
stock subscribed for by him, and the said Commissioners shall, as 
soon as the Directors are elected, deliver to them the whole amount 
so received. 

Sec. 5. The affairs of said Corporation shall be managed by a 
Board of seven Directors, to be annually chosen by the stoclihold- 
ers, from among themselves, as soon as may be, after the stock has 
been subscribed. The Commissioners shall give notice of the time 
and place at which a meeting of the stockholders will be lield for 
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the choice of Dli'ectors. Ant) at euch a time and place appointed 
for that purpose, the Comniissionei-e, or a majorily of them, shall 
attend and act as inapecfors of said election ; and the stockhpldevs 
present shall proceed to elect their Directors bj ballot, and the 
Commissioners present shall ccrtitj the result of such election, 
under their hands, which certificate shall be recorded in the books 
of the Corporation, and shall be eiiflicieut evidence of the election 
of the Directors therein named. 

All I'utiire elections shall be held at the time and in the manner 
prescribed by the by-laws and regulations of the said Corporation. 
Each stockholder shall ho allowed as many votes as he owns shares 
at the commencement of eneb election, and a plurality of votes 
shall determine the choice; but no stockholder shall be allowed to 
vote at any election after the first, for any stock which shall have 
been assif^ned to him within thirty days previous to holding such 
election. 

The said Directors shall hold their offices for one year afier their 
election, and shall elect one of their uumher as President of the 
said Board. 

Sec. 6. The said Corporation is authorized to construct, make 
and use a single or double railroad or way, of suitable width and 
dimensions, to be determined by the said Corporation, on the line, 
course or way which may be designated and selectpd by the Direc- 
tors, as the line, course or way whereon to construct and make the 
same ; and shall have power to regulate the time and manner in 
which goods, effects and passengers shall be transported, taken and 
carried on the same ; and to prescribe the manner in which the 
said Railroad shall be used ; by what force the carriages to bo used 
thereon may be propelled ; and the rate of toll for transportation 
of persons or property tliereon ; and shall liave power to erect and 
maintain houses, tolhgates and other buildings for the accommoda- 
tion and management of the said road, and transport thereon as 
may be deemed suitable to their interest. And they may also con- 
struct, maintain and use such other lateral routes as may be deemed 
ftdvantageons, and expedient, and necessary, under the same rights 
and privileges as by this act is provided for the constructing of the 
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main route. And it shall be lawful, also, for the said Corporation 
to unite with any other Kailroad Company already incorporated, 
or whicli may be incorporated upon any part of said road, upon 
such terms as may be agreed upon by the Directors of said Com- 
panies ; and also, to constrtict such other and lateral routes as may 
be necessary to connect them with any other route or routes which 
may be deemed expedient." 

The rest of the charter relates exclusively to the metliod to be 
pursued in obtaining the ri^ht of way, and can have no bearing 
here whatsoever. 



It i8 apart of the public history of the State of Illinois, that 
aboDt the year 1837, when this railroad company was char- 
tered, and railroads first began to engage the attention of the peo- 
ple, that a va&t system of internal improvements, consisting of 
canals and railroads, was projected, and a large amount of money 
expended in explorations, surveys and miscellaneous experiments 
In all parts of the State. 

Among others was the project of a grand trunk line of railroad 
commencing in the southern part of the State, and extending in a 
diagonal direction across the State to its nOTthern corner, and ter- 
minating at or near Galena. A large sum of money was expended 
upon detached portions of the road ; and it was at one time the 
pride of the State. The road was called the State Central. In 
1837, the Galena railroad company wished lo increase its capital 
stock, and the legislature granted them power to do so, but in def- 
erence to 'be State Central, provided, in section 3, of that act, as 
follows — 

"Sec. 3. Should it appear impracticable for the said Company 
to construct the same Road the whole distance contemplated by said 
act, or that it would be more advantageous to the Company, or the 
public interest, that the said Koad shovild be connected with the 
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State Central Railroad, tlien the said Company are authorized to 
terminate tlie said road at such point as shal] be deemed most prac- 
ticable—and may intersect and connect the said Road with the 
said Central Railroad in its course to (ialena : Provided, Nothing 
contained in tlie provisions of this act shall authorize the eaid Com- 
pany to have, purchase, receive, or hold any land upon any line of 
any Railroad authorized to be conEtructed by the State, nor to con- 
struct any Railroad upon or near the same line, or any Railroad 
authorized to be constructed by the Stale. 

" NEWTON CLOU A 
" SpeakiT of the House of liepresentatives, pro. tern. 
''W.H.DAVIDSON, 

" Speaker of the Senate. 
" Approved, ith March, 1837. 

" JOSEPH DUNCAN." 



The Illinois Central- when it was chartered, embraced about the 
same territory that the old State Central R, R. did ; and, as it was 
obliged by its charter to build throuijh from Cairo to Dunleitli, it 
was thoflght that two separate roads would not pay; as the route 
from Freeport, in Stephenson county, to Galena, was, at that time, 
considered a very difficult and costly line. Accordingly, those 
interested in the Illinois Central & Galena R. R. Co. came to a 
deiinite understanding upon the subject, and it was arranged be- 
tween the two roads that the Illinois Central should build through 
to Dunleith, and that a permanent running arrangement should 
be entered into by which the G. & C. U, R. K. Co. would receive 
its legitimate proportion of all the business of the line west of 
Freeport, which should he destined for Chicago ; and' accordingly 
the Galena road built through to Freeport, and there stopped. (See 
charter of Illinois Central Railroad Company — 11th ai^rion.) 

In 1847, tbe charter was still further amended, fixing the num- 
ber ot\ directors, and providing how they should be elected ; (he 
tirst section of which is as follows — 
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" Sec. 1. Be it enacted hy the People of the State of lUinois, 
represented in the General Assembly, That the Boai-d of Directore 
of the Galena and Chicago Union Uailroad Company shall here- 
after consist of such number of Directors as shall be determined 
tipon from time to time by the Stockholders of said Company, at 
any meeting thereof for the choice of Direefors: Provided, That 
such number shall not be less than seven, nor more than thirteen ; 
said DireoioTs shall he stockholders in said Company, and shall be 
elected annually by the stockholders, either in person or by proxy, 
and shall hold their offices for one j'ear, and until their successors 
sliall be elected and qnaliiied. But any vacancy occurring iu said 
Board between elections may be tilled by the Board at any legal 
meeting of the Directors ; and the person so elected to fill the 
vacancy shall hold his office nntil the next annual meeting." 

After the GI-. & C. U. R. K. Co. had completed their main line 
through to Eockford, it was thonglit advisable to construct a branch 
line through to the Mississippi river; and accordingly, a line was 
surveyed throngh to Dixon ; but some of the stockholders donbted 
the power of the company to do this nnder their charter, and one 
Newhall brought suit to prevent fhem from proceeding — a full 
report of which suit can he found in the liKi of 111. Rep. 273, 
About tliis time a number of persons residing in the Rock River 
Yalley, procured a charter for a road to be built from what was 
called the Narrows, on the Mississippi river, near Fulton city in 
Whiteside county, to strike the Illinois Central at Dixon, the pow- 
ers of which are contained in section 3 in said act, which is as 
follows — 

" AN ACT to incorporate the Mississippi and Rock River Junc- 
tion Railroad Company. 

" Sec. 2*:^ The said corporation shall have the right to survey, 
locate and construct, and, during its continuance to maintain and 
continue a railroad, with single and double track, and with such 
appendages as may be deemed necessary for the convenient use of 
the Buniej frovi. the Narrows of the Mississippi River, in Fulton 
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City, Whiteside county, and State of lUiriois, to a point on the 
JSorthwesiern hranch of ike Central Railroad, north of Mock River 
hy the way of Sterling^ in said county of Whiteside, ehonid said 
hranch of said Central railroad, when definitely located, ran east 
of said town of Sterling, and to locate and construct the same on 
such line, course or way as may be designated and selected by the 
directors of said corporation whereon to construct and locale the 
same, and may also prescribe the manner in which said railroad 
shall be used, by what power the carriages to be used tJiereon may 
be propelled, to regulate the time and manner in which goods, 
etfecta and passengers may be transported and carried on tlie same, 
and the rates of toll on the tiansporllon of perscns and property 
thereon." 

See Session Laws of 1851, page 254 of Privalc Laws. Tliis is 
all the power that is given in any way in regard to locating and 
building a railroad. 

The pereons interested in this enterprise caused a survey to be made 
and exhibited coneiderble signs of vitality, and the result of the suit 
brought by Newhali being in doubt, and the managers of t!ie G. 
& C. U. E. R. Co. being desirous of pushing iheir branch road 
throngh as Speedily as possible, entered into some negoliatinns 
with those parties in order to control the line, and made some con- 
tract with them for tliat purpose ; but the power of the Galena & 
0. U. R. R. Co, to make a union or consolidation with said compa- 
ny being doubted by all parties, the negotiations were postponed 
from time to time, and contracts of various kinds and characters 
were constdeied, and a lease in some shape, was, we believe, exe- 
cuted. But while these negotiations were in progress, the Supreme 
Court of Illinois decided the Newhall case in favor of the G. & C 
U. R. R. Co., which was to the effect, that, under their chartcn 
they bad power to build lateral roads, as provided in their cliarter, 
which roads, they defined to be " branches from tlieir niain line, 
within reasonable limits." 

The legislature of the Stale, having also during or abont Ibis. 
time convened, a fm-ther amendment was procured to the charter, 
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auttoriziiig the capital stock to be increased to five millious of dol- 
lars ; and by the eecoud section thereof it was provided— 

"That said company is hereby authorized, under its charter, to 
extend the "Western Branch of said road to Dixon, in Lee connty, 
and may connect said iranck by lease, purchase or consolidation, 
with any railroad extending to the Mississippi river, at or near Ful- 
ton or Albany, or said- company may extend their said branch by 
■wUy of Sterling, in Whiteside connty, to said river, at or near Al- 
bany, as aforesaid." 

This act was approved Feb. 25, 1854. 

Here the power to consolidate is expressly givt-n, bnt it is also 
expressly limited, and it cannot be pretended for a moment that 
this power of consolidation has any bearing on this case at all, be- 
cause it was meant to accomplish a certain, specific and distinct 
thing, and is not a genera! power at all ; and, as the sequel shows, 
was not need after it was obtained. 

After the case of Newhall had been thus decided, and after the 
legislature had thus given express authority for tlie company to 
build through to the Mississippi river, by way of Sterling, the com- 
pany proceeded with tlieirline ; and, although, an arrangement had 
been made with the Mississippi River & Rocli River Junction R. 
E, Co. which was satisfactory, it is believed tliat not a rod of the 
Galena branch was actually built under that charter ; but the whole 
subscription to the capital stock of the Mississippi & Rock River 
Junction R. R, Co. was cancelled, and, by agreement, all favora- 
ble to the route came in and took stock in the Galena & C. II. R. 
E. Co., to complete the line ; and, as subsequent events showed, 
their eoniidence was not misplaced. 

Now, this is a full and complete history of the great original sin 
of this road, which, it is considered, it committed in the Eden of 
its days, and which is now brought up with more authority than 
Genesis in judgment against ns. 

The logic which links us to the depravity of this act pursues us 
with great persistency, and we find no escape whatever from its con- 
sequences except through the portals of Wall street or the Upper 
Peninsula of Michigan. 
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Our infallibility is now ended ; and in the language of the in- 
spired writer of the answer in this case, we are henceforth, in conse- 
quence of onr fall, to be called the " said consolidated Galena & 
0. U. Kailroad Company." The serpent entered onr garden when 
we crossed Kock river, and in this first consolidation we are now 
to find a " charm of powerful trouble." 

We had always supposed that we knew ourselves well, and that 
our identity was perfect ; but it now appears that wo early under- 
went transformation, and Jiave only been existing in a purely C(ni~ 
soUdated state ever since. 

This information is certainly valuable, and we will avail our- 
selves of it in considering further the effects it may have in deter- 
mining the right of the company to make t\i(: present consolidation. 

If the questiou had been asked the managers of the G. & C. TJ. 
K. K. Co. in 1854-5, what their object was in entering into any ne- 
gotiations at all, with the Mies. & Rock River Junction R. R. Co., 
they would ha/i'e said that it was simply to obtain an unbroken, 
continuous line through to the Mississippi river, and nothing else. 

When the Newha)! case was decided, i;s we have stated, then 
the power of the company itself to complete its line under its own 
charter became established, and it had no occasion to make use of 
any borrowed powers at all. The defendants in this case have 
attached to their bill a certain paper writing, purporting to be arti- 
cles of agreement for a union and consolidation of the Mississippi 
& Rock River Junction R. R. Co., with the Galena & C. U. R. R. 
Co., with certain conditional resolutions attached ; but it does not 
appear that those articles were ever executed, or that the conditions 
of the resolutions were ever complied with ; and as the president, 
in his annual report, does not define what he naeans by the term 
consolidation, or explain what its scope and comprehension was, 
we are at this time unable to determine whether it meant any 
more than simply transferring of the suhsorij/tion list of the Miss. 
& Rock River June. R. R. Co. to that of the G. & C. U. R. R. 
Co. and a union of their interests, or not ; bat we are assured by 
those conversant with the transaction, that it was of no higher type 
of consolidation than that. But few then living would, we think,' 
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have believed that the G. & C. U. R. R. Co., whicli then was at- 
tacked with consolidation in so mild a form, would one day perish 
from a disease, the seeds of which were then planfed so carelessly 
in the system. 

There was, it is trne, muoh a^rehension by the stockholders, as 
to the policy of this branching system ; and the President of the 
road, Hon. John B. Turner, refers to it in his annual report of June, 
1855, in the following language: "Many of the eastern stockhold- 
ers have expressed apprehensions that ' the construction of eo many 
branches' woald prove unprofitable, and injure the hitherto pro- 
produotive character of the stock. This company has constracted 
no branch but the one to Beloit, and this, unlike eastern hranok 
roads, will be a part of a through line from Chicago to IVtadison, 
the capitol of Wisconsin, and to the pineries noi-tii, where the 
connecting roads in that State are completed." This explanation 
did not, however, allay the apprehension which had been excited ; 
and to such an extent was the feeling carried that it resulted in the 
retirement from the management of the road in two or three years 
after this time, of the president and most of the managers who 
were engaged in it, and they continued in retirement until June 1, 
1864, when they were again inducted into office h/ the C. cB £1. W. 
B. Co., only to destroj the G. & C. TJ. R. E. Co., which they were 
to manage. 

We do not say that Hon. John B. Turner, a man whom, iiidivid- 
nally, we respect, was instigated by anything like revenge, but it 
does look very much as if he yielded without obiection to the 
schemes of a class of designing men whose rapacity and ambition 
knew no bounds, and, who, regardless of all consequences, like 
that imperial company under the Britisli crown, " which com- 
menced with the erection of a factory on the shores of India, over- 
threw kimgdmns, and from their ruins ' consolidated ' an empire." 

There is no evidence before this court that the law of 1855, 
■which has been produced here, purporting to confirm the consoli- 
dation (whatever the character of that transaction which is termed 
consolidation was) was ever accepted by the company, or was ever 
acted upon by the company at all, much less Was ever sanctioned 
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by the coin pi a i nan ts in the case. On the contrary, we believe it is 
sneceptible of the highest proof that it never received the sanction 
of tho stoctholders at all, in any form ; and until that is shown, it 
amounts simply to a proposition made to the company, and if ac- 
cepted by the directors, wmild not hind the dissenting shareholders. 

Some attempt has been made to draw conclusions unfavorable to 
the complainant's position in tins' case, by referring to a clause in 
the 6tli section of the original charter of the Gialena & 0. TJ, R. R. 
Co. which reads as follows ; " And it shal! be lawful, also, for said 
corporation to unite with any other raih-oad company, already in- 
corporated, or which may he incorporated upon any part of said 
road, upon such terms as may be agreed upon by the directors of 
said companies." 

Now, let us examine this provision for a moment, and subject it 
to the legal teste ah'eady laid down and established in the construc- 
tion of these charters. 

1. It is provided that this railroad company may '' unite.'" — 
Unite what ? its capital stock and all its righfs, privileges and fran- 
chises? Is that what was intended by this term ? Is this term so 
plain and nnambiguous that the court can tell instantly what it 
means, and can say that it comprehends all of these things? 
Does it not mean, rather, that it may, in order to make running ar- 
rangements with connecting and continuous lines of railroads, unite 
with them in running their cars over each others roads, just as is 
and has been done by this road, fur years, over the Illinois Central 
E. R. that connects with it at Freeport, But ambiguous as the 
term is, let us see in the second place, when, and with what, it can 
unite. This is answered by the context, which says, that it can 
nnite, 1st, with any other railroad company already incorporated — 
that is, %ith any railroad company which was in being at the time 
when it was chartered — i. e., in 1836. Now, as the C. & K "W. 
R. R. Co. had no existence at that time, and scarcely exists now, 
it will not be pretended that the legislature meant any union with 
any such corporation. 

liut in the 2d place, it is said, " or which may be incorporated, 
upon any part of said road." Now, what does this mean, "any 
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parf of said road ! " Does this mean any road whieli may be in- 
corporated with the intention of building a road through the north- 
ern part of Illinois, and thence tliroiigh Wisconsin and Michigan ? 
Is that what tliis clause says ? If the legislature meant this, why 
did they not say so ? Usually, when the term, '■ part of a road " is 
used, we take it literally to refer to the snperstructuj'e, the track, 
and road bed ; and when ' the term, " any part of said road " is 
used, we refer it to some road before mentioned and referred to. 
"We do not include in it, any idea of counties, connti-ies or States 
— it means no such thing, and neper did ; therefore, until the de- 
fendants in this case show that the Chicago and Northwestern Rail- 
way Company has been, in the first place, incorporated, and in 
the second place, "incorporated upon a part of the said Galena & 
C. TJ. E. R. Co.," we shall contend that there is not the slightest 
authority whatever in the charter of the G. & C. U. R. K. Co., to 
authorize any union or consolidation whatever, with any distant 
and distinct corporation. 

Corporate powers can neoer be created by implication, nor ex- 
tended by conet ruction." 

" In the conBtniction of a charter, to be in doabt is to be re- 
solved; and every resolulion which springs from doubt is against 
the corporation. This is the rule sustained by all the courts in this 
country and in England." 

See p. 25 & 26 and 35 & 36 of this brief. 

In the language of another — 

" Here is a law, not designed for the general government of our 
own citizens alone, who may be supposed to be familiar with our 
legislative history, and with the general sentiments of their repre- 
sentatives, but it is also a proposition for a contract, addressed to 
capitalists throughout the world, ignorant as they must be of all 
these extraneous circumstances, and who must necessarily rely alone 
lijpon the terms of the law to determine the nature and character of 
the proposition. In such a case, justice to them and justice to the 
integrity ot the State, require that we should look to the terms of 



.yGooc^le 



a law for its vieaning^ and inquire how it was fairly understood by 
those to wliom it was addreseed, and wlio have acted npon it, 
and who have thns become parties to it. 

Wow the result of this cxaiiiiiiation shows — 

1. Tliat tiiere was no power whatever in the original charter of 
the G. & C. U, K. R. Co. to transfer its stoekhoSders to that of 
another corporation, under any pretence whatever, and make the 
corporation or its stockJiolders Habie for the debts of said distinct 
and independent corporations, by the orderor direction of any board 
of directors, or any set ot its stockholders or proxy -hold ere what- 
ever, whether living in Wall street or in this State. 

2. Neither is there any power which has ever been conferred 
upon said G. & C. U. R. K. Co., by any amendment or amend- 
ments whatever, which authonzea ila board of directors or any 
number of stockholdere or proxy-holders io prescribe the terms upon 
which the said corporation may or may not exist, or to prescribe 
the terms npon which its stockholders shall continue members of 
said corporation ; neither is there any power whatever, by any law, 
which can compel the minority of stockholders to sell out or trans- 
fer their stock to any Jttatt or set of men, or any corporation or set 
of corporations which has existed or ever will exist; withoui such 
power a/nd authority is specifically and en^reasly granted before or 
at the time when a person became a menJter of the corporation. 

3. The G. & C. IT. R. R. Co. never built a rod of railroad 
under the charter of the M. & R. R. J. R, R. Co. or any other 
company ; and the pretended consolidation which it made with the 
M. & R, R. J". R. R. Co. in 1855, was simply an arrarigement by 
which those who were trying to build a railroad from Fulton City, 
in Whiteside county, to Dixon, in Lee connty, gave up their or- 
ganization and took stock in the G. & 0. U. K. R. Co., and the G, 
& C. U. R. R. Co. then proceeded to build its own line through to 
the Mississippi river under its own ciiarter, and by virtue of its 
ovm powers. 
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i. If the G. & 0. U. R. E. Co. did make some arrangement 
with the M. & R. E. J. E. E. Co. in 1855, under the name and 
efyle of consolidation, in 1855, by which tlie M. & R. R. J. E. R. 
Co. abandoned their project, is that any reason whatever for the 
G, & G. U. R. E. Co. to sell out its entire railroad company, and 
becQine responsible for the debts of a half a dozen railroad corpo- 
rations in Illinois, Wisconsin and Michigan, amounting to twenty 
or thirty millions of dollars? 

5. We are not now complaining of any transaction which took 
place years ago ; but we are complaining of the sale and " consol- 
idation " of iiie G, & C. U. E. E. Co, which took place on the 1st 
of Jnne, 186i, whereby the entire G. & C U. R. E, Co. as a cor- 
poration, and all its property, and all the rights and interests of its 
stockholders, is attempted to be confiscated and appropriated to the- 
Hse of the C, & N. W. R. Co. This is the issne which is here pre- 
sentei] to this court, and is the only real issue in the case. 

6. If what the defendants in this case claim is trne, to-wit : that 
the G. & 0. li. K. Co. did once make a consolidation with some 
parties who had projected a line of railroad but had not hn-ilt it, 
does it follow that it can then go ou forever and consolidate its 
property, franchises and privileges with any railroad corporation 
in any State in the Union-? If it can, then on the same principle, 
any company of adventurers who orgairizo a railroad company in 
Maine, could, in this manner, gradually extend their powera, like 
a cordon, across this continent, and hind np the States them- 
selves. 

Finally, under any and every aspect in which this subject can be 
viewed ; whether in the light of tlie past or present, we contend 
there is nothing whatever in the history of the G. & C. TJ. R. R, 
Co., or any other railroad that ever existed, which can furnish the 
slightest justification for the eondnct of those directors of the G. & 
C. U. R. R. Co. betraying their trusts and in conspiring with the 
C. & N. "W. E. Co. to lake and appropriaU it to the C. & N. W. 
R. Co. There is nothing in the charter of the G. & C. U. R. E, 
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Co. or any of its amendments authorizinf; it, and instead of digni- 
fying the transaction, by the term " conaolidalion," it would be 
much more appropriate to cail it (not by any technical or profes- 
sional name) but by ita real and right name — confiscation ; and 
then argue it upon its merits and not upon the merits of some- 
thing which has no relation to it, whatever. 



XIX. 

Unauthorised contracts are illegal contracts, and upon the grounds 
of PUBLIC FOLicT they should not he sanctioned. 

In the case of BisseU v. Southern Michigan dc Northern Indiana 
Hailway Company, 22 N. Y. 285, Judge Selden said — 

" The contracts of corporations, which are not authorized by 
their charters are illegal, because they arc made in contravention 
of public policy. That contracts which do in reality contravene 
any principle of public policy are illegal and void, is not and can- 
not be denied. The doctrine is universal. There is no exception. 
Although the unauthorized contract may be neither malum in se 
Dor malum prohibitwm., but, on the contrary, may be for some be-, 
nevolent object, as to build an alms-house or a college, or to pur- 
chase and distribute tracts oi- books of instruction ; yet, if it is a 
violation of public policy for corporations to exercise powers which 
have never been granted to them, such contracts, notwithstanding 
their praiseworthy nature, are illegal and void. Those, therefore, 
who hold that corporations are liable upon their contracts, notwith- 
standing they were made without authority, areyorced to contend, 
that no principle of public policy is violated by such contract. 

" This is the ground which they (Retake, and which, it is obvious, 
they must necessarily take, in order to sustain their position. Here, 
then, wo have an issue made up, which, if I am right, is decisive of 
the question under consideration. 

" What, then, is the argument, by which it is sought to be shown 
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that there is no principle of public policy involved in this qneatlon 
of the liability of corporations for their unauthorized acts t It is 
said that a private corporation is simply a chartered partnership, 
possessing certain attributes conferred by its charter for the pur- 
pose of enabling it the more conveniently to transact its business; 
that, even in incorporated partnerships, the articles of copartner- 
fihip always specity the objects of the association ; and that when 
such associations choose to become incorporated, those objects are, 
for the same reason, specified in the charter ; that the charter eira- 
piy takes the place, in this respect, of the articles of agreement, 
in the case of' an incorporated partnership; that, as the objects of 
.6uch associations, although incorporated, are of a private nature, 
there is no question of public policy involved ; and that no public 
interest requires that the transactions of the corporation should be 
kept within its charteied limits. 

" If we admit the soundness of this argument, and assume tliat 
the directors of a corporation are not under any public obligation 
to keep within their chartered powers, but are to be regarded sim- 
ply as the agents of the corporators, so that any excess of power on 
their part amounts simply to a breach of trust toward their princi- 
pals, it would not follow that the corporation is liable upon its un- 
authorized contracts. iSut I apprehend there are serious objections 
to this view of the nature of corporations, and of the effect of their 
charters. In the first place, if there is no public interest involved, 
how is it possible to justify the creation of private corporations at 
all ? Such corporations are endowed with valuable franchises and 
privileges which give them great advantages over mere private 
citizens, whether individual or afsoeiated. The grant of such priv- 
ileges upon the principles for which some of my associates contend, 
would be a pure piece of legislative favoritism, which should be 
indignantly condemned. In this country, if in no other, it is held 
to be the duty of the government to protect the people in equal 
rights and privileges, and not to use its power for the special ben- 
efit of its favorites. Every privilege or advantage given to one 
man or set of men is necessarily at the expense of others ; and it is 
against the fundamental principles of our government that this 
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Bliould be done, unless required by interests of a public natnre. No 
doubt tbese principles are frequently violated, and corporate pow- 
ers and privileges are conferred which no public interest demands; 
but, nevertheless, eticli interest is the ostensible reason ior the grant 
in every case. 

"Take, for instance, the very class of corporations in qaestion 
here, ^is." railroad corporalions^which are mere private associa- 
tions, organized by their members with a view to their personal 
profit and emolument ; and yet their creation is considered so much 
a matter of public interest, as to invoke the power of eminent do- 
main, by which the property necessary for their purposes is forci- 
bly taken from its owners as a public use. The same is true of 
telegraph and plank road ineorporalions. But, although the inter- 
est of the public in the creation of corporations .of this class is 
made a little more obvious by the necessity which exists of taking 
from others property which is specific and tangible, for the pur- 
poses of the corporation ; yet the same principle is applied to all 
corporations ; for in all, some value, corporeal or incorporeal, is 
taken from a portion of the 'community and given to the corpora- 
tors. 

" Will it be said, that, although the public have an interest in the 
creation of corporations, it has none in the precise extent of the 
powers conferred, and that no public policy is concerned in their 
being strictly confined to the exercise of such powers? It is, obvi- 
ously, impossible to support such a position. The franchises and 
privileges given to corporations belong to the public ; and it would 
be just as reasonable and just as logical to contend that, under a 
patent for one hundred acres of land, tbe patentee might take pos- 
session of two hundred, without infringing any public interest. 
"Every additional power given to, or usurped by, a corporation, 
extends its advantages over pereons unincorporated. If a bank is 
permitted to trade in merchandise, it comes in competition with 
othere so employed. If a railroad company is allowed to build 
and sail ships, it comes in competion with those engaged in com- 
merce ; and so of every other branch of business. 

"The importance of limiting corporate bodies to the exorcise of 
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those powers, and the enjoyment of those privileges and franchises 
wiiich have been speciflcally conferred upon tliem, must, I think, 
be obvioua. They are rapidly multiplj'ing. Their privileges give 
them decided advantages over mere private unincorporated part- 
nerships. They have large capitals and numerous agents, and are 
capable of entering into combinations with each oiher. They are 
not only formidable to indvoiduals, but migiit even, nnder some 
circumstances, become formidable to the state. They are, or should 
be, created, as we have seen, for public reasons alone ; and the leg- 
islature is presumed, in every instance, to have carefully consid- 
ered the public interest, and to have granted just so much power, 
and so many peculiar privileges, as Chose interests are supposed to 
require. 

" By making this principle of the common law the subject of an 
express and positive enactment, the legislature haa shown that it 
considered this restriction upon corporations to bo a matter of pub- 
lic interest and importance. 

"The rights of stockliolders in corporations are abundantly pro- 
tected against &^e:Y'^ unauthorized a^umption of power, or any 
breach of trust on the ])aft of their managing officers. If the vio- 
lation of duty or breach of trnst is only threatened, a court of 
equity will prevent it by injunction, and if committed will afford 
the proper redress. 

" If this conclusion ia rigjit, it inevitably follows that the assump- 
tion of any unauthorized power by a corporation ia a violation of 
public policy and public right, and therefore, illegal. 

"When the want of power is apparent upon comparing the act 
done with the terms of the.charter, the party dealing with the cor- 
poration is presumed to have knowledge of the defect, and the 
defence of xiltra vires is available against him. But such a defense 
would not be permitted to prevail against a party who cannot be 
presumed to have had any knowledge of the want of authority to 
make the contract. Hence, if the question of power depends not 
merely upon the law under which the corporation acts, but upon 
the existence of certain extrinsic facts, resting peculiarly within the 
knowledge of the corporation officers, then the corporation would, 
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I apprehend, be estopped from denying that, which, by assuming 
to make the contract, it had virtually afErraed. 

" A question, analogous to this, arises, where public officers who 
have done something in contravention of the statute under which 
they act, are afterwards sought to be estopped from setting up that 
their act was unauthorized. It was insisted by counsel in the 
case of Eegina v. White, i Ad. & Ellis, IS". 8. 101, that, for pubiic 
reasons, affairs so situated were not estopped ; but Lord Denman 
said : We have held that this ia true only of a statute, the contents 
of which are pnblicly known ; such a statute is to have effect, what- 
ever dealings may take piace ; but when the persons acting, 
whether trustees for public purposes or not, have done any act 
which was not known to the parties with whom they were after- 
wards dealing, such an act can not prevent the estoppel arising 
from the sub9ec[uent dealing." This doctrine, which was also held 
in the case of I}oe ex dem Levy v. Home, [3 Ad. & El. N, S. T57,] 
will be found, when carefully examined, to sustain the exception 
which I have suggested in the case of corporations. 

" It is, in my judgment, not only entirely clear upon principle, 
but abundantly settled by authority, that the contract of a corpo- 
ration, if unauthorized by its charter, is an illegal contract, and 
that the corporation is not estopped from setting up this illegality 
in defense to an action brought upon it.'' 



XX. 

The Ohicaoo and !Nokth Western Railway Company. 

We have, thud far in this discussion, avoided all reference to the 
powers of the Chicago & North Western Railway Company, as 
they are nowhere defined in any written code or charter. It has 
no special charter whatever in the State of Illinois, and is claimed 
as a habitat, alternately, of Wisconsin, Illinois and Michigan. Its 
real origin is unknown ; but the highest authority which we have 
yet heard claimed for the grant of this corporation is, that it has 
been recognized as a corporation de facto, in some crafty and cun- 



yGoot^le 



ning statutes which were passed for foreeloaing mortgages, build- 
ing bridges, &c., which were not understood by the legislature 
wheu they were passed, and the powers of which are now only re- 
vealed by argument, and the keenest exercise of modern dialec- 
tics. To contend, in advance with these powers, would be like 
engaging liie powers of the air. 

Its history, so far as known, is nothing but one continued series of 
aggressions ; and to go back to its origin would be like exploring 
a graveyard. Its organic law, if it has one, is a regular Golgotha, 
and is composed of nothing but the skull and bones of charters. 

Whenever its charter is produced, we will examine its provis- 
ions; and as it will be necessary to show some " claim and color 
of title" for its powera, wa shall wait uniil that period arrives. 
But, in the absence of any organic law, we have a right to insist 
that it shall not take anything by implication, but shall, if a corpo- 
ration of Wisconsin or Michigan, be confined to those States, and 
not exercise or assume any other powers than those expressly given 
toil. 

Trustworthiness, it seems to regard as a positive injury to any 
railroad corporation ; and, in the answer which it has put in, in this 
ease, it seems to deny the very existence of such a virtue, and ex- 
presses the belief, that, if it ever did characterize the management 
of the old Galena & Chicago Union Railroad Company it only pro- 
duced a positive injury. 

The language of the answer is as follows : " These defendants 
deny that the said consolidated G. & (J. U. R. K. Co. had been 
for many years so managed and controlled that it had acquired a 
great reputation throughout the TTnitcd States for trustworthiness, 
but on the contrary thereof, these defendants are informed and Re- 
lieve, that the market price of the capital stock of said corporation 
was impaired rather than increased by the reputation which it ac- 
quired for trustworthiness." 

This doctrine, it will be observed, is the doctrine of total deprav- 
ity " consolidated," and will take rank with the most approved 
theories of those who regard virtue as an abstraction. If it becomes 
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a question of whether it wilt pay or not, time alone can tell; for it 
is yet to be tested on a scale sufliciently gigantic to show its re- 
sults. 



XXI. 

Peninsula Railkoad Company or Michioan. 

The history of this road, to a stockholder of the Galena and Chi- 
cago Union Kail road Corapat^, isin deed most extraordinary; and 
shows, as clearly as the most elaborate argument can, the utter ab- 
surdity of making the Galena & Chicago Union Railroad Company 
responsible, jointly, with it for its debts and liabilities, through the 
medium of the Chicago & Korth Western Railway Company. 

In the 1st place, it is more than four hundred miles distant from 
the nearest point of the Galena & Chicago Union Railroad, and 
neither connects with tlie Galena & Chicago Union Railroad or 
with the Chicago & North Western Railroad, and can only be 
reached by traversing the entire length of the State of Wisconsin 
from South to Korth, and then crossing Green Bay, and then a 
further journey across the Peninsula of Michigan. 

2. It was organized in 1863, by parties directly interested in 
the Chicago & North Western Railway Company, and to aid those 
parties in carrying out their own private enterprises, and was aided 
and assisted from beginning to end, by the Chicago & North West- 
ern Union Railway Company. 

3. Its President has been, and was, up to flic 21st day of Octo- 
ber, 1864, when it was consolidated with the Chicago & North 
Western Railway Company — WilliamB. Ogden — the President of 
the Chicago & North Western Railway Company. 

4. That, in order to build said road, they procured the follow- 
ing law to be passed by the legislature of the State of Michigan : 
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Act jSTo. 229^Se88ion Laws' of Michigan, 1863. 
An act mpple^nentary to an act, entitled " an act to provide for the 

incorporation of Bailroad Companies,^' approved February V^th, 

1855. 

Section 4. Tlie Directors of any railroad, as aforesaid, may sell 
or dispose of, or pledge unsubscribed shares of the capital stock, in 
■payments of real estate, purchased for tlie use of the road, or for 
contract work npon it, or for other valuable cojisideration to the com- 
pany in lieu of money or bonds. 

The certilicafo of the secretary and treasurer of the company, 
attested by its seal, that certain shares of stock described therein 
by the number of-the certificate, value and number of shares, had 
been, by order of the directors of the company issued to the parties 
named as full paid stock shall be prop&r proof of the fact ; and 
such certificates from t/ie company shall le rendered in the annual 
report of the State Treasurer, and the specific tax paid thereon ac- 
cording to law." 

And did by means of said law induce a great many parties to 
take the stock and funds of said railroad company, at a great dis- 
count, and then did afterwards declare the stock and bonds full 
paid stock. 

5. That this company was authorized to issue four millions of 
dollars of stock ; but whether it has issued that amount of stock is 
not now known, but it has issued a very large amount. That it 
has issued and sold for a small per cent on the dollar, a large 
amount of bonds, which are claimed to have the power of voting 
at any election for directors, in the same way and manner that 
that franeiiisc is executed by the bondholders of the Chicago & N. 
W. R. Co. 

6. That, on the Slst day of October, 1864, William B. Ogden 
and James Young, being respectively the president and secretary, 
of both t!ie Cliicago & North Western Railway Company and of 
the Peninsula Railway Company, made a consolidation of the 
Peninsula Railway Company with the Chicago & North Western 
Railway Company — the papers being executed by them as presi- 
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dent and secretary of hoik companies — in, and bj which articles of 
consolidation, the Galena & Cliicago Union Railroad Company, as 
mingled and mixed up with the Cliicago & North Western Rail- 
way Company, hecomes responsible for all of its debts and Uabiliiiea / 
and the stock and bonds which had been issued — and sold at about 
twenty-Jwe cents on the dollar, came in on the same terms with that of 
the Chicago & North "Western Railway Company's stock— and in 
addition to several millions of dollars of stock issued by the Chica- 
go & North Western Railway Company, and a large amount for 
other consolidated purposes — increases the stock several millions 
more, and rendoi-s it absolutely certain, that, with all of the in- 
crease of freights, tariffs and business of every sort, character and 
kind, that Ihe entire consolidated corporation, will, at no distant 
day, fall, like the Tower of Babel, amid the confusion of tongues, 
which it is creating, and will create, among the innumberal host 
of debtors and creditors, scrip holders, stockholders, and bond- 
holders which it is gathering around it. 

It is perfectly useless to attempt to convince any one that the G. 
tfe C. U. R. R. Co. and its stockholders were benefited by heaping 
up this immense debt upon them ; but yet, the defendants in this 
ease, boldly advance to the charge, and, undismayed by any com- 
bination of ditHculties, seek to overpower, if not overawe, all op- 
position, by a display of the trophies of their conquests. 

No man can, under the various arrangements, agreements, con- 
solidations and undefined powers, claimed by the Chicago & North 
Western Railway Company, tell what its stock is, or point to a sin- 
gle law, by wliieh its powers are defined with the least accuracy, 
whatever, either in the State of Illinois, Wisconsin or Michigan. 

In order that the court may see how the capital stock of the 
Chicago & Nortli Western Railway Company is increased by the 
consolidation of the Peninsula Railroad Company with it, and to 
show how the stock of a Galena & Chicago Union Railroad Com- 
pany stockholder would be eifected, if compelled to become a cor- 
porator in this new consolidated company, we append, hereto, an 
abstract of the articles of consolidation made between the Chicago 
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& North Western Kailway Company and the Peninsula Railroad 
Company of Michigan. 

The articles commence with numerous whereases, among which, 
it is specified, that the two contracting parties are anthorized, by 
acts of the legislatures of the several States, " to effect a union of 
their respective roads and properties, and to form, by consolidation 
of their coi'porato rights and franchises one joint stock company, 
and hafc agreed so to do, upon the terms and conditions herein- 
after mentioned and contained." The articles then provide in 
detail, _for a consolidation of all the rights and privileges 
and property of each company, making each responsible for all 
the debts and liabilities of each other. They then provide — 

" Aet. 5. The common stock of the party of the first part, is 
hereby declared to be valid stock in the consolidated company, and 
the preferred stock of the party of the hrst part is hereby de- 
clared to be valid preferred stock in the consolidated company, 
with the same preferences over the common stock, which now he- 
long and appertain to the said preferred stock. Provided, how- 
ever, that nothing herein contained, shall be construed to impair 
any of the provisions hereof, in respect to tlic ' Chicago & North 
Western Railway Company, Peninsula Special Stock,' hereinafter 
mentioned, or to create a preference over snch stock, in respect to 
the income or earnings of the said Peninsula Railroad, as now 
built, and to be built northerly from Escanaba. 

" Akt. 6. Holders of capital stock of the party of the second 
part, are hereby authorized, upon surrendering their certificates to 
the proper officers of tlie consolidated company, to demand and re- 
ceive from the same consolidated company, certificates for a like 
number of shares of a special stock, which is hereby agreed to be 
created and issued by the said consolidated company, which special 
stock shall be designated, ' Ctiicago and North Western Railway 
Peninsula Special Stock;' and the stock of the party of the second 
part, is hereby declared to be entitled to all the rights herein 
granted, reserved or secured to the said special stock hereby pro- 
vided for, with the same object as if such exchange had been 
actually made, until the holders thereof s]»alt have been recLuired by 
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the consolidated company on a notice of less than thirty days, to 
mate such exchange ; which notice, to bind a panicular holder, 
shall be given by depositing the same in the post office, in the 
city of New York, addressed to such holder, and by pnhlieation in 
at least one newspaper of the said city. And such requirement, 
shall not operate in any way to impair or effect the right of any 
holder of bonds of the party of the second part, to convert the 
same into stock of the party of the second part ; but such conver- 
sion may be made directly into the said special eiocb. 

" AuT, 9, On and after the first day of January, one thousand 
eight hundred and sixty-five, (1865) all capital stock of the said 
party of the second part, and also, all the said 'Chicago & North 
Western Kailway Company Peninsula Special Stock ' hereafter is- 
sued, shall be exchanged for, and convertible into, the preferred and 
common stocks of the consolidated company, hereby formed at and 
after the rate of one share of the preferred stock of the said consol- 
idated company hereby formed, and one share of the common stock 
thereof for every two shares of the said Peninsula special stock, or 
of the present stock of the said party oi the second part, (with 
scrip certificates for fractional amounts less than a share) which 
exchange and conversion siiall be at the option of the holder of the 
stock so authorized to be converted. Provided, however, that up- 
on three-fourths of the whole aggregate amount of the present 
stock of the party of the second part and the said Peninsula 
special stock, by this agreement provided for, being changed and 
converted into such common and preferred stock of the consolida- 
ted company hereby formed, it shall become obligatory upon the 
holders of the balance of the said stocks, so provided to be con- 
verted, to exchange and convert the same into the common and 
preferred stocks of the consolidated company, at the rate aforesaid, 
upon being requested so to do by the said consolidated company, 
and that dividends, after such requisition on any stock not converted, 
shall cease until the same be so converted. And, provided fur- 
ther, that, in order to enable any such holder to make the change 
and conversion aforesaid, he must first surrender up the certificate 
or certificates held by him, which he desires so to convert. Pro- 
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vided, nevertliclese, and i6 is hereby expressly declared that, in re- 
spect to all the said stock of the party of the second part and the 
said Peninsula special stock, which shall have been converted un- 
der this provision, the same ahall be transferred and kept alive for 
the benefit of the consolidated company, in any dividend or distri- 
bntion of profits which may be made, so long as any part of the 
said stock of the party ot the second part of the said Peninsnla 
special stock shall remain unconverted. 

" Aet. 10. This agreement is hereby declared to be an agree- 
ment between the party of the first part and of the consohdated 
company hereby created, with the class of stocbholdera of the said 
consolidated company herein designated as liolders of the aforesaid 
Peninsula special stock, within the meaning of an act of the legis- 
lature of the State of Wisconsin, entitled ' an act to amend the 
charter of the Chicago & North "Western Railway Company, ap- 
proved March 26th, 186i,' and for the purpose of more effectually 
securing and preserving to the stockholders of the said special 
stock, and of the present stock of tlie party of the second part 
(which, as aforesaid, is liereby delivered and agreed to be a special 
stock of the consolidated company with all the rights of the special 
stock, aforesaid), all the rights, powers, authorities, and direction 
by these presents reserved, granted to op conferred upon the said 
holders, or intended so to be ; the holders of the said special stock 
and of the present stock of the party of the second part, so far as 
unconverted, may each year elect or appoint a committee of three 
persons, who shall be called the Peninsula committee for each year, 
and shall continue until their successors shall be appoirted, and 
shall be the general representatives of the holders of such special 
stock ; and in case of any disagreement between the consolidated 
company and the said committee, in respect to the division of earn- 
ings arising from the joint business, as to what constitutes ' net 
earnings,' or any other question, such difference shall besubmitted 
to three arbiters ; and William B. Ogden, Edmund H. Miller and 
William, A. Booth shall be such arbiters, who shall act by amajor- 
ity of such number, and who shall keep their number full by ap- 
pointment in any vacancy, which appointment shall be made by 
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the surviving or contimiing arbiter or arbiters, and in every eucli 
case the decision of such majority shall be binding on the parties 
hereto. Provided nevertheless, that the passenger rates on through 
business of the said Peninsula Hailroad shall not be reduced below 
three cents a mile without the written consent of fhe said arbiters, 
nor shall the said special stock be increased beyond the amount 
now authorized by the party of the second part, and such addi- 
tional amount necessary for the conversion of bonds issued or to 
be issued and secured by the aforesaid deed of trust, without the 
consent of a majority in interest of the holdere of such special 
stock, to be expressed in writing, or at a meeting duly held, or the 
consent of the Peninsula committee aforesaid, or a majority of 
them. 

" Ae'x. 11. The said consolidated company iiereby formed un- 
der the name of the Chicago and North Western Eailway Com- 
pany aforesaid, shall assume, and does hi/ these presents assume, the 
paymeiit of the hands aforesaid of the said party of the second 
part, commonly known as the 'First Mortgage Sinking Fund 
Land Grant convertible bonds of the Peninsula Railroad Company 
of Michigan,' issued, or to be issued, in conformity wilh the pro- 
visions ot the deed of trust aforesaid, and of all interest accrued 
and to accrue thereon according to the tenor thereof, and of the 
coupons thereto attached, and also, of all contributions to the sink- 
ing fund, for the redemption thereof provided by the deed of trust 
aforesaid, and the said consolidated company shall observe, keep 
and perform, and does hereby promise and agree to observe, keep 
and perform, all and singular, the requirements, matters and things 
b}' the deed of trust last aforesaid provided to be observed, kept or 
performed by the said Peninsula Kailroad Company of Michigan, 
and thitt the provision in the said bonds contained for the conver- 
sion thereof into stock of the second part, shall apply to the con- 
version thereof into the aforesaid special stock. 

" Aet: 12. The holders of the said Chicago and North Western 
Railway Company Peninsula Special Stock, and of the present 
stock of the party of the second part, shall have the right to vote 
in all corporate meetings of the consolidated company hereby 
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formed, in the same manner as the holders of thestock of the party 
of the first part, and the holders of the bonds of the party of the 
second part, shall have the right to vote on the said bonds, as pro- 
Tided therein, at every genei'al and special meeting of the stock- 
holders of the consolidated company. 

" Art. M. All joint debts, guaranties and liabilities, existing 
against either of the parties hereto, shall be, and hereby are, as- 
sumed, and agreed to ie provided for, paid and discliarged lyij the 
consolidated company hereby formed:'' 

The entire agreement is most extraordinary in its provisions ; 
and increases the stock, debts and liabilities of the Chicago & 
ITorth "Western Railway Company, several miUions of dollars. Is 
it not plain, therefore, lieyond anything that can be suggested, that 
this last act on the part of tlie Chicago & North Western Railway 
Company, is the crowning act of destrnclion (if allowed to stand), 
of all the rights and interests of the stockholders of the Galena & 
Chicago Union Railroad Company ? Does it need any argument 
to prove that the addition of millions of dollars of debts and lia- 
bilities to the original Galena & Chicago Union Railway Company 
wiU prodnce an injury ? Does it require any argument to show 
that this case comes within the rnle laid down by this court in the 
ease of Clearwater v, Meredith,, 1 Wallace, 39-40? If it does, 
does not the facts and circumstances themselves, furnish the most 
overwhelming and convincing argument that could possibly be 
made? 



XXII. 

Expediency has nothing to do with the legal questions at issued—hut 
was the trade a good trade— for the G. <& C. TJ. R. R. Co. ? 

1. Ti!E Expediency. 

2. The Trade. 

In Shrewsbury and Bmninyham Railway Co. v, London and 
North Western RaiVway Co., itli DeGex, Maenaughten & Gordon's 
Reports, page 132, Lord Justice Tukneb says; 
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" In determining questions of this nature, courts of justice, as I 
apprehend, are bound to consider noi what in their judgment may 
be most for the interest of the public, but what was the seope and 
object of the law, which is said to be infringed, or attempted to be 
infringed ? What we have here to consider therefore, is, what was 
the scope and object of the acts of parliament from which these 
companies, and other railway companies (for there is nothing in 
this respect peculiar to these companies) derive their powers. The 
great undertakings of-these companies could not be carried out bj 
private enterprise, and parliament has, therefore, with a view to 
the public good, authorized the constitution of large bodies, acting 
by directors, for the purpose of carrying them out; but these 
bodies have no existence, independent of the acts which create them, 
and they are created by parliament with special and limited pow- 
ers and for limited purposes. Whether parliament has wisely 
limited their power, or the purposes of their incorporation, is not 
for us to consider. The fact of their having been endowed with 
such powers, and incorporated for such purposes, only shows that 
parliament did not think fit tti intrust them with more extended 
powers, or to incorporate them for other purposes; and when, 
therefore, ihey exceed or attempt to exceed their powers, or to go 
beyond the limits (jf their incorporation, they are acting in contro- 
vention of the law which created them, and in opposition to what 
courts of justice are bound to consider to have been the object of 
parliament in their creation." 

In the case of the Commonwealth v. Erie a/nd J^arlh-East It. li. 
Co., 2T Penn., 339, the court said that it was no iustification of the 
violation of a provision of llie cliarter that the public were more 
benefited than injured thereby. 

" This is not a case," said "Wklles, J., in tlie case of Buffalo, 
C. and N. H. H. Co. v. PotUe, 23 Barb., 23, " wiiere the court are 
at liberty to measure the advantages or disadvantages to the com- 
pany, or its stockholders, or the convenience of the pubric, but a 
limitation of the franchise." 

In tlio case of the Great Western S. Co. v. Jiirmingham and 
Junction E. Co., 5 Eng. E. and Canal Gases, 189, tlie court said : 
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" The great thing to be attended to in all doubtful eases is this — 
What is the plain truth, and justice, and honesty of the case? and 
if the court has that clearly laid before it, my opinion is, that it ia 
the duty of the court rather to stretch a point, as against mere for- 
mal objeclioBB, than for the eake of mere form, to sacrifice the truth 
and justice of the case," 

In that case tiie court considered the amalgamation as a sort of 
" interim maeJiinery," the ultimate obiect being spoliation. In this 
case the machinery is called consolidation, but even that synonym 
cannot invest the snhject with the slightest charm when the legal 
test is applied. 

" In regard to the eiej)ediency of bringing this biH, the chancellor 
cannot, and has no right to judge. The orator has the constitu- 
tiona! and sole right of determining this matter, and if he thinks 
it expedient, we must acquiesce in it ; and no plea ot the public 
good, or inequalUy of hiterests involved, can justify the chancellor 
in denying to the orator whicJi is clearly accorded to him by well 
established chancery principles. The publicgood is bos! promoted 
by an impartial administration of justice, according to the right of 
the case; and courts cannot measure the equality or inequality of 
inlereets in the litigant parties, and make that a basis for a decision, 
notwithstanding what has been urged in tho argument." 

Byron Stevens v. The RiiUand and Burlington H. li. 
Co., 29 Vt., 545. 

2. Wi s the arrangement a good arrangement for the 6. t& C. U. 
a. JR. Co.— and was the trade a good trade? 

These decisions, we suppose, are perfectly oonehisive so far as 
the expediency of the matter affects the legal questions— hut, as 
the answer relies almost exclusively npou showing to the court 
that the trade in question was a good trade for the G. & C. U, R. 
E. Co., we propose to consider, for a few moments, the facts pertain- 
ing to this statement, which constitutes three-fourths of the entire 
answer of the defendants in this case. It commences, it will be ob- 
served, with the first trial and experimental lines ever run by a corps 
of engineers, when laying out the road between Chicago and Free- 
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port; and witli the artlessness of a child, relates the story of its 
Wanderings through the woods, and the great number of adven- 
tures it encountered until it reached, in due season, a beautiful 
stream where it sat down and surveyed the shining pebbles, and 
was very much pleased, and then again wandered on uutil night- 
came, and the youthful prayer was said, and consolidation set in i 
and it was then borne away by angel hands, and its Uitle grave 
strewn wilii roses, and afterwards there is seen nothing but the 
figure of a little lamb reposing on its grave, bearing the simple in- 
scription—" Consolidation,"^ — and all is so beautiful, and fair, and 
innocent, that nobody would think of making a noise to disturb the 
sweet repose of the sleeper. This is the romance of the aifair, and 
the court is called npon to look at the action of these two railroad 
companies about as childhood regards the Babes in the Woods^ 
all innocence, and, therefore, irresponsible. 

A few real facts will show how soon this more than Arcadian 
simplicity is dispelled, and how soon t!ie airs of the gentle shep- 
herd disappear. 

The court will iind, by an examination of tbe Galena and Chi- 
cago Union Raih^oad as it existed on the 1st day of June, 1864, 
that it consisted of one trunk iine, which extended from Chicago 
to Freeport, and there connected with the Illinois Central, forming 
a direct line through to Dunleith, and that it bad built and con- 
structed just exactly two branches — one twenty miles lonij, start- 
ing at Belvidere and extending to Beloit, where it connects with a 
railroad in Wisconsin bearing the same name, which extends 
through to Madison ; the other branch commencing at a station 
cailed the Junction, in Du Paige county, and extending through to 
Fulton City, a distance of about one hundred miles from tliat point. 
These are the only branches which have ever heen built hy ike G. 
t& G. U. E. E. Co. in any way, shape or manner. But, if any 
one was to read tiie answer which has been put in, in this ease, 
they would be led to believe that the G. & C. U. R K. Co. had 
built all the railroads in the North-west, or furnished funds to do 
it. And that the present consolidation scheme was only to carry 
out the purposes and objects of its creation, and that the Chicago 
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and North Western Eailway Company, and all of its brancbes, 
were, really, only the legitimatB offspring of the Galena and Chi- 
cago Union Eailroad, and was built for the express purpose of be- 
ing, and of becoming, a part and parcel of the old G. & C. TJ. K 
-K. Co. ; and to prove this, some old hand bills, maps and advertise- 
ments (whicb appear to have been borrowed from some historical 
society for tbe occasion) are brought forward, and which appear to 
have been gotten up by some ingenions yet imaginative agents of 
tbe G. & C. U. R. II. Co., when it was first opened for travel, exhib- 
iting, in the most stunning style, by tbe use of diagrams and red 
paint, that all parts of the North-west was accessible, and could be 
reached by this route; and these things are appended, with a great 
flourish, to the answer, and then the argument is made, that it is 
no change whatever in the general objects of the G. & C. U. K. R. 
Co.; that the mere including, in the enterprise, of the Kenosha & 
Rockford R. E. Co., and ot all the railroads in Wisconsin and 
Michigan, and making the stockholders in the Galena road respon- 
sible to the extent of ten or twelve millions of dollars more than 
their original undertaking, is nothing at all, that it is a mere en- 
largement of tbe original powers of tbe G. &, C. U, R. R. Co.; that 
it is still a railroad, and that it concerns no body at all ; that no 
body is hurt, and that if the complainant, and those similarly situ- 
ated to him, don't like it, all they have to do ia to get out of the 
corporation just as quick as tliey please, for their room is better 
than their company ; that they might have known that this would 
have happened when they invested their money, and, therefore, it 
is not worth while to take up the time of tbe court with trifling 
with this matter any longer. Now, this is precisely the argument 
which is presented to this court by the defendant's answer (for the 
defendant's answer is nothing but an argument) and this was ex- 
actly the position that was taken in the case of Kean v. Johnson, 1 
Stockton (C. R.) 401, and which the court will find answered in 
full on page 114 of this brief. This same argument was, also, pre- 
sented to tbe United States Supreme Court in the case of Clear- 
water V. Meredith, 1 Wallace 40, and was effectuaUy and finally 
answered there ; and the doctrine is there laid down most dis- 
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tiiictly, that new responsidiliiies and new hazards cannot be super- 
added to the original undertaking without impairing the obligation 
of the contract existing between the corporation and the stock- 
holders. 

The counsel for the defendants say that they, the C. & N. W. R. 
and the various railroads connected and consolidated with them, may 
be regarded simply as branches or tributaries of the G. & C. U. R. 
R. Oo. Now, tliere lias always been a great deal said among rail- 
road men about the policy of building branch lines, and the opinions 
of those who have had the best opportunities to observe their history 
are against them. Says a recent American engineer : 

" Branch lines are expensive means of forming connections with 
other railways, and have often proved very useful to some parties 
in the management, while they have been more or less injurious to 
.the interest of the proprietors. There are, doubtless, cases where 
proceedings of this kind have proved bencticial to the interest of 
the main line ; but experience in tliis and other countries has 
shown that local interests, contractors and jobbing managers^ are 
the parties most usually benefited, while, probably, in nine cases 
out of ten, the proprietors of the main line have suffered loss. It 
should be borne in mind, that there are very few branehes that can 
pay, either directly or indirectly, for their cost. It is not to be 
supposed that operations of this kind are, in all cases, chargeable 
to dishonest management; they are, no doubt, entered upon, in 
some instances, in the honest expectation of promoting the pros- 
perity of the institution ; but tliey are very liable to be the occasion 
of a different purpose, and, therefore, any proposition of the Mnd 
should he thoroughly investigated by ike directors before they are 
committed to the expenditure. In this matter tJiey will meet with 
many plausible representations, both in regard to branches and aid 
to extendin_g lines, //"om parties interested in their advancement. 
These parties will generally have, or claim to have, ample local 
information as to facta and estimates, and, consequently, an ad- 
vantage over others in the argument ; and the only safety is in 
taking full time to consider and scrutinize all questions involved 
in the propositions. Delay is generally the prudent course, and 
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the disaster that has m generally followed this policy, should cer- 
tainly be sufficient to protest against hasty action, or until after tlie 
moat careful coiieideration of all t!io circumstances of the case, 
that may bear on the interest of the institution." 

Viewed, then, as a purely financial scheme, we do not think it 
can stand the simplest test of the most primary principles of 
railroad management. But we are not to stop at the elucidation 
of general principles ; let as descend, for one moment, into details, 
and see what rnles of commerce actually did govern the parties to 
this transacfion, and what were the inducements for the 0. & N. 
W. R. Co. to desire, with such meekness, to adopt and enforce that 
improved goldeniala of — " bear ye one another's burdens." "Was it 
because it wished to confer a great public benefit upon the people 
that it desired to link its destiny with that of the 6. & C U. R. 
H. Co. ; or, was it becaiise it wished to save ilself from bankrnptcy 
that it formed the scheme of seizing on the G. & C. U. R. K. Co., 
and appropriating ft to its own use? 

The defendants in ttiis case have spared no pains to convince the 
conrt and the public fhat the trade in qnestion was a good trade, 
and that instead of the G. & C U. R. R. Co. being any benefit to 
them, that fliey really have made great sacei-jioes by nniting their 
road with the G. & C IT. R. R. Co., and they do not hesitate' to 
asanme an air of great superiority over the G. & C. IT. R. R. Co., 
by reason of the trick which they played upon them in effecting 
the consolidation of their road in so ebillfu! and genfeel a manner. 
We show in our bill — 

1st. (And it is a fact beyond all controversy) That up to tiie 
time of the consolidation, that the C. & I^^. W. R. Co., and none of 
the roads it ever consolidated with, ever paid a dividend to its stock 
holders of any sort, character or kind ; that it was overwhelmed 
with debts and liabilities to such an extent that its stock scarcely 
had a nominal value in the market. 

3d. Wo show that the Kenosha and Rockford R. R. Co. was, 
and had been for years, a perfect vagabond, and scarcely earned 
enough to defray its rnnuing expenses ; that this road was pur- 
chased by the C. & N. W. R. Co., at a mere nominal amount 
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was then coiiBoIidated with the (J. & N. W. K. Co., and sold 
to the consolidated company for $1,400,000 of the stock of 
tho C. & N. "W. E, Co., besides several hundred thousand 
dollars of bonds, and was turned over to the G. & C U. R. R. 
Co., for that sum, and reckoned in as a part of the capital stock 
of the old 0. <& N. W. R. Co. If that road did not pay before 
the consolidation, how can it now ? And was it not a slight in- 
ducement for the managers of the 0. tfe !N, W. R. Co. to sell out 
the Kenosha E. E. for about tive or six times what it cost them ? 

3d. The directors of the 0. & N. W. R. Co. report the original 
road as taken on the failure of the C, St. Paul and Fond dn Lac 
Co., as representing a cost in stock and bonds of $47,300 per mile, 
on 315 miles of road, and include the Kenosha road as herein men- 
tioned, which cost $200,000 or $300,000 in bonds of the company, or 
$1,400,000 in stock ; and the extension from Oshkosh to Green Bay, 
48 miles, which, according to the reports of 1862 and 1863, cost but 
$687,000 in round figures, including nearly $100,000 in discount on 
bonds from tJieir par value, or something less than $13,500 per mile, 
including shave on bonds. Deducting these two pieces of road, 
which never yet earned interest on their money cost, and it leaves 
194 miies to represent a cost of fourteen millions of dollars in 
round numbers, or over $70,000 per mile, after allowing half a 
million or more for increase of expenditures of the inferior roads 
subtracted. The reports of 1861, make the stock issued then, 
$2,864,756.81, that of 1864, $8,300,000, with a bonded debt of 
$6,635,000 beside, showing a small reduction, after exchanging 2d 
mortgage bonds for preferred stock, etc., over debt of 1861. 

4th. At the consolidation of the Galena company with this 
company, it had 294 miles of road, represented by $6,030,600 stock 
paid in, and selling at about par, and $3,169,000 of bonded debt, 
making $9,199,000, or a cost of about $30,000 per mile in round 
numbei-s, with a million of value more in equipments than the 0. 
(fi iV; W. R. Co. So that it coat, as about $28,000 is to $70,000 
per mile of the 0. & N. W. Its stock was at par. but the C. & 
N. "W. issued an ec[ual amount of common stock as a bonus to it 
to consolidate, and a preferred stock to represent the original Ga- 
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lena stock. The common and preferred stock bave now a market 
ya\.\ie far less than par, and the Galena is yoked in with a line which 
cannot earn two-thirds as much per mile as the Galena proper. 
Does not all this make it, on the whole, a bad trade for a Galena 
stockholder ! And is there any power which can compel him to 
excliange his old for the consolidated stock % 



XXIII. 

The change of the name of the G. c6 C. IT. R. R. Co. was unau- 
thorised and void. 

We allege in our bill of complaint that the directors did, by the 
bill of sale of the G. & 0. U. K, R. Co. expressly provide, among 
other things, for changing its name to that of the 0. & N. "W". R. 
Co., and so tar aa they could did actually do this thing ; this we 
say cannot be done — 

1st. Becaase '■ The People of the State of Illinois represented 
in General Assembly " did enact " That all such persons as shall 
become stockholders (agreeably to the provisions of this act) in the 
corporation hereby created shall be, and for the term of simiy years, 
from and after the passage of this act, shall continue to he, a body 
corporate and politic, by the name of the ' Oal&na and Chicago 
Union Railroad Com^pany^ and by that name shall have succes- 
sion, for the term of years above specified," etc. 

2d. Because this patronymic was the synonym of honor, of 
honesty and fair dealing, and should have been carefully preserved 
as an heir loom, and transmitted to the managers of all railroads as 
a precious legacy for the benefit of the entire railroad family ; and 

3d. Because such a change was entirel}- unautMHsed by the 
stockholders, or the legislature, and on grounds of public policy is 
void. 

Angel & Amos on Corporations, sec. 102, say : " Though part- 
nerships, and simply joint stock trading companies, may be at lib- 
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erty to change their name or style, yet, after a company has been 
incorporated, such incorporated company has not the right nor the 
power to change its name. The identity of name is tkeprinoi^al 
means for effecting that perpetuity of sitcosssion with memiers, fre- 
quently changing whiok is an important purpose of incorporation, 
and the corporate name can be changed only hy the samepower hj 
which the corporate body has been created. It is obvious likewise, 
that the title to shares and the right to assets wonld be likely to be 
brought into confusion if the name was subject to change," 
Kegina & Registrar, 10 Adol & Ell, 839. 



XXIV. 



Preferred and Common Slock. 



The court will perceive, by examining the articles of consolida- 
tion in the case, that, in the trade which was made, the high 
contracting parties givd \o the Galena and C. U". R. R. Co. stock- 
holders one share of preferred and one share of common stock and 
three dollars in money for each share of their stock, and provide 
that the preferred shall be entitled to a preference over the com- 
mon in the dividends to be earned by the consolidated company. 
Now, where is the statute in Illinois that allows this farming out 
of the revenues of a railroad in advance in this manner ? If there 
is such a law, of coarse, it can be produced ; and if there is no such 
law, perhaps it can be shown to be one of the reserved powers and 
functions of the consolidated company, and incidental to its very 
existence. Bat, upon principle, the capital stock of a railroad can- 
not be thus increased at all, because each share of stock represents 
the proportionate value of all the property, and is entitled to just 
that proportion of the earnings ; if the stockholders or directors, 
therefore, undertake to depreciate the value of the property or di- 
vide up its profits, by increasing the number who are to share it, 
by just that much they depreciate the stock, consequently the 
directors of a railroad have no power to first increase the stock, 
and then give one set of stockholders a preference over the others. 
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In the case of Jones v. Terre Haute and Richmond JR. E. Co., 
29 Barb., 359, tlie eoart say : 

" Prima facia, all stockholders, at any particular period, are 
equally interested in the property and business of a corporation. 
They assume the same liabilities, are entitled to the same rights, 
and are equal owners of the property. When, therefore, the direc- 
tors undertake to distribute among the stockholders any portion of 
the funds or property of a corporation — whether it be called profits 
or not — all the stockholders are entitled to an equal share in the 
fund, proportionate to their stock, whether they have been stock- 
holders for a longer or shorter period. Unless the charter gives the 
directors power to discriminate between the stockholders at differ- 
ent periods in the distribution of profits, they are all entitled to 
share them." 

To the same effect precisely are the cases of March v. Eastern 
B. R. Co., 43 N. H., 520 ; and The MeaHknic's Bank y. N.Y.& 
N. H. B. B. Co., 3 Kern, 617, which can bo found on pages 84 
85 and 86 of this Brief. 

Our own Supreme Court have decided Ihat — 

The dividends declared must be general on aU the stock so that 
each shareholder may receive Ms proportionate share. The direc- 
tors have no suthority to declare a dividend on any other princi- 
ple. They cannot exclude any portion of the stockholders from an 
equal participation in the profits of the company. If they should 
attempt to carry into effect any such understanding or to act npon 
any other pri'nciple, it would be in gross violation of the rights of 
stockholders, and would not for one moment bind them. 

Ryder v. The Alton and Sangamon B. B. Co., 13 
111., 521. 

Upon the principles here established, where does the North 
"Western Railway Company get their authority for issuing^re/ej'rec? 
stock, and where is their power to make the distinction between 
that stock and the common stock of the company ? 

By the 12th section of the articles of consolidation it will be 
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seen that a special stock was provided to be issued in order to con- 
Bolidate the Peninealar R. H. Co. of Mieliigan, but as ihat was a 
moat extraordinary transaction, we suppose that no ordinary stock 
would suffice, but as it was a thing necessary to be done in order 
to fulfill its destiny — and as necessity knows no law — ^it may bo 
possible that the issuing of a special stock was, in that instance, 
all right ; but we submit that, without a law can be produced au- 
thorizing a railroad company to issue a preferred stock, and thereby 
discriminate amonj; the owners of the share holders of the capital 
stock, that such a thing cannot be done; but if it can be done, 
then tlie next question to be determined is, is such stock a legal 
tender, and can flie directors of a railroad company, or a majority 
of prosy holders, sell out the entire corporation and compel the 
dissenting ones to take it in payment of their stock? We pause 
for a reply. 



XXV. 

lE^tra Territorial Acts. 

We allege in our bill, that, soon after the Chicago & North West- 
ern Kailway Company came into the possession of the Galena & 
Chicago Union Kailroad, that it removed its chief office to New 
York City ; .ii;d that the pjcsideut and secretary of said company 
do now reside there; and are carrying on the said consolidated 
railroad from that point as their chief office ; and that the direct- 
ors of the said eonsolidafed company have met there and transacted 
business there, and liave, as is believed, caused a large amount of 
bonds and stock to be issued.by votes passed by them there, and 
from everything that can now be learned of the said consolidated 
Chicago & North Western Railway Company, it is well nigh om- 
nipresent — and as appears from the answer filed by them in this 
court, can be found in all lands from Minnesota to Wall Street. 

We do not object to their enterprise ; we only say that, if we 
are to be bound by their acts, that they should have some regard 
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for law ; and we say that all extra territorial acts, by that corpora- 
tion acting as a cor^pcyration (if there is any territory Ihat they- have 
not yet taken possession of), are illegal. 

Angell & Ames on Corporations, Sec. 104, says— 
" A private corporation whose cliai'ter has been granted by one 
State, cannot hold meetings, pass votee, and exercise powers in 
another State. It can have no legal existence ont of the bounda- 
ries of the sovereignty by which it is created, must dwell in the 
place of its creation, and cannot migrate to another sovereignty. 
The case of McCall v. ByramManufacturwg Company, 5 Conn., 
has been regarded as deciding, that corporations whose charters 
were granted by one State, could hold meetings, pass votes, and 
exercise powers in another State. The question presented in the 
case was, whether the secretary of a corporation was legally ap- 
pointed by the directors, at a meeting held by them in the city of 
New York, the charter having been granted by the State of Con- 
necticut; and the decision was in the affirmative. But the direct- 
ors of a corporation are not a corporate body, when acting as a 
hoard, though they are competent to act as agents beyond tJie 
bounds where the corporation exists." 

See also— ^an^ of Augusta v. Earle, 13 Petei-s (U. S ) 
K. 519. 
Miller v. Ewer, 14 Shep. (Me.) K. 509. 
Farnum v. Blackstone Canal Co., 1 Sumn. 

(Ct. C.) R. 47. 
Runyan v. Lessees of Coster, 14 Peters (TJ. S.) 

E. 129. 
Day V. Sffwarh India Rvhhtr Co. 1 Blatch. 

(Ct. C.) R. 628. 
MoGall V. Byram Manufacturing Co. 6 Conn. 
R. 458. 

In the case of t!io Ohio & Mississippi liailroad Company v. 
Wheeler, 1 Black, 297, Chief Justice Tanet said, that a corporation 
exists only in contemplation of law, and hy force of the law; and 
can have no existence beyond the limits of the State sovereignty 
which brings it into life, and endues it with faculties and powers. 
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All votes and proceedings of persons professing to act in the 
capacity of corporators, wlien assembled beyond the bounds of the 
State granting the charter of the corporation, are wholly void. 
Miller v. Ewer, 27 Maine, 519. 
As to a railroad, owned by a company under charterB from two 
different States, if the whole road and franchises are sold under a 
mortgage covering the entire line of road, and the right of redemp- 
tion is given by one State, it can be reclaimed, 

Woodv. Cfoodwin, 49 Maine, 261. 
The by-laws of a corporation, made in pursuance of their char- 
ter, are equally binding on all the members and others acquainted 
with their method of business, aa any public law of*the State. 
Ouminings v. Webster^ 43 Maine, 192. 
39 Maine, 35. 
The powers of a corporation arc derived from the law, 
Thej cannot be enlarged by any act of the corporate body. 

Andrews v. Union Mutual Fire Ins. Co., 37 

Maine, 260. 
18 Barb. 315. 
Corporations chartered in one State cannot hold meetings, pass 
votes and exercise powers in another State. 

Ang. & Ames on Corp. Sec, 104, p. 95, 

13 Peters, 519. 

NotaBena — Millar v. Ewer, 14 Shep. (Maine) 509. 
1 Sumner, (Ct. C.) 47. 

14 Peters, 129. 

1 Blatch. (Ct. C), 628. 

Freeman v. Mechanics W. P. <6 M. Co., 38 
Maine, (3 Heath), 343. 

Why has the official residence of the Chicago & North West- 
ern Railway Company been removed to Wall Street ? Why are 
not the president and secretary of that corporation in Chicago, 
or on the line of that great thoroughfare — the Upper Peoin- 
Bula of Michigan ? Are all of their freights and passengers 
transported thither, and is there the place to find the official resi- 
dence of this great corporation ? Has it all been consolidated 
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there, and is tins the meaning of this all absorbing, all comprehen- 
sive, omnium gatherum term, " consolidation," to lay under contri- 
bution the resources and capital of a continent, and concentrate 
the same into "Wall Street? Is this the significance it bears? 
"We indulge in no reflectione ; but a recent well known writer, in 
treating of such railroad management, says — 

"When the chiet ofBcera and influential managers of a company 
are known to operate largely in a speculative way in the stock, they 
are strongly tempted to neglect the proprietory interests com- 
mitted to their trust, at any time when their operations in stock 
will thereby be promoted. And further: the men whose minds 
are of a specutative turn are liable, and indeed it may bo said gen- 
eraUy do, devote so large a share of their care and attention to ob- 
jects and means of speculation, that there is not sufficient time and 
thought left to manage successfully the affairs of the proprietors, 
even if they made the beat of this hastily snatched remainder. No 
doubt it may be set down as a standing caution, that if a proprie- 
tor chance to learn that the president, treasurer, secretary or super- 
intendant, or the more active and influential directors, are engaged 
in large stock operations, making time sales, and corners, it would 
be well for him to watch a favorable opportunity to dispose of his 
interest in the institution. This method of business is only to be 
adopted by such managers and ofHcers as prefer the chance of 
speculative results, and whose prospects will depend on the num- 
ber and interest of those who may incautiously be induced to en- 
gage,. on the supposition that affairs are, and are to be, conducted 
for tlie general interest of the proprietors." 



XXVI. 

The Bondholders. 

1. Rights of Bondholdeks. 

2, How Thby ake Af&eotbd et Amaigamatioss, 
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1. The Complainant, in this case, is not only a Shareholder, hut a 
bondholder, and, also, one of the Trustees of the -first mortgage 
bonds, and he claims thai he has a right as stwh Bondholder and 
Trustee, to interfere and prevent the revenues of the road from be- 
ing diverted, or the securities from being impaired. 

UlGHTS OF BoNDHOLDKRS. 

In the Galena <& Chicago Union li. H. Go. garnishee, aBc, v. 
Memies, 26 III. 121, where Menzies sued ont a writ of atfaclinient 
against the estate, real and personal, of the Mineral Point Railroad 
Company with a summons to the Galena & Chicago Union Rail- 
road Company to appear and answer, as garnishee of tlie defend- 
ant. Walker, J., says; "Money of a corporation which has 
been, in advance of its being earned, set apart, hy its board of di- 
rectors, to the payment of interest on its bonds, secured by a mm't- 
gage or trust deed on its road and franchises, and to raise a sinking 
fund for their redemption, is not subject to garnishee process issued 
by & jndgment creditor of said corporation. 

" Where a corporation had given a mortgage or trnst deed of all 
its property, tolls, incomes, franchises, &c., to secure the principal 
and accruing interest on its bonds, its revenues so pledged are not 
liable to a garnishee proeegs by its judament creditors, after the 
execution by it of such mortgage or trust deed." 

And the principle upon whicli this case was decided, was, that 
the incomes and revenues of a railroad, which have been pledged 
in advance to the payment of bonds, &c., cannot be diverted. 
Now, if this is so, is it not pcifeelly plain that the owner of a bond 
thus protected and thus provided for, could interfere to prevent the 
funds from being diverted ? And if a bondholder can do this, 
cannot a trustee for the bondholders, to whom the entire legal es- 
tate is conveyed, interfere to prevent a diversion of the revenues 
or property which is pledged? If a mortgagee can interfere to 
prevent waste, cannot a trustee, whose bounden duty it is to pro- 
tect the property, interfere for the same reason and in the same 
way? 
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In the case of Sturges v. Knapp, 31 Yt. (2 Shaw) 1, the court 
held, that the trustees of bondholders were liable to the minoritj 
of the bondholders for a faithful discharge of their duties. 

Those who seek to regard this branch of the subject with indif- 
ference, and affect to see in these amalgamations no danger what- 
ever to the security of the bondholders, would do weil to study 
the history of railroads in this country as shown by actual expe- 
rience. 

2. Bondholders, how Affected by Amalgamations. 

Said a recent veteran railroad manager of riiore than forty years' 
standing, whose observations in this country and in Europe are en- 
titled to the highest respect : 

"The stock proprietors, though first to feel the effect of such 
management, are not the only parties to experience the disastrous 
, results. The bond proprietor may also sutler, especially if the 
bonded debt bo a large proportion of tlie capital of the institution. 
This class, having no voice in the management, are usually very 
quiet, so long as their interest is punctually paid. It is very natu- 
ral that they should feel a higher degree of safety than the stock 
proprieiors, who may be whoUy sacrificed before the bondholders 
feel a loss. Experience, however, has shown that they are not free 
from the ills and hazards of bad management. It is true, the 
stock must be first sacrificed, and after dividends can no longer be 
paid to the stock proprietors, the interest may be continued for a 
time on the bonds; but it rarely fails, that the policy which has 
destroyed the stock, will also destroy, more or less, the security of 
the bonds. Secured, as the bonds usually are, by a mortgage of 
the whole property, it would seem to be in the power of the bond- 
holdei-s, on the failure of the company, to take possession by fore- 
closure, and enter into the management as sole proprietors; but 
there are difficulties in the way. In the first place, there is the 
difficulty of obtaining concert among the bond proprietors to act 
in the premises ; and, as more or less of pecuniary responsibility 
must be incurred, a part do not like to put themselves under en- 
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gageraents without the co-operation of the whole, and here they 
find themselves somewhat in the position of stock propiictore, a 
numeroiis hody, incapable of that co-operation necessary to secure 
efficiency, and though some are ready and anxious to proceed, 
others will hold back to avoid responsibility, while Ihey are quite 
ready to avail themselves of the benefits that may result from the 
efforts of their co-bondholders. 

"Mortgage bonds of a railway corporation, which, from inade- 
quate trafiic or ill management, do not pay its stock proprietors, 
are far from being that qiiiet and reliable source of revenue that 
many havo supposed. If the management of a railway !s under 
epecolative control, that management will be exerted to sustain 
tlie stock or the bond proprietor, as may happen to be the interest 
of the controlling party. If the stock controls, and the prospect 
is regarded doubtful as to the ultimate strength of the stock, it 
may lead to movements that wiil change this interest over to the 
side of the bondholder; and in the midst of a cloudy and vigorous 
litigation, the path of right may suddenly appear so well fortified, 
that further resistance will be vain, and mattei-s are brought to an 
easy solution ; the bondholders must, at least, be provided for, and 
the stockholders may take what remains. The bond proprietor is 
not at fault— he had no control in the management that compelled 
this result, and the stock proprietor must bear in mind, that if his 
property is wasted, it has been wasted by his representatives ; and 
Iboagh his trust may have been abused and forfeited, it is no fault 
of the bond proprietor. Instances have occurred in which the 
bondholders havo compromised their claims by delivering up the 
coupons, for one or more years, either gratuitously, or taking 
therefor new obligations of the company, secured by a younger 
mortgage. There may he circumstances that render this policy 
expedient, as from the recent operations of the railway, the unde- 
veloped traffic may not afford the means of payment, while the 
future prospect is favorable for the ultimate ability to pay current 
interest and sinking fund ; and if there is confidence in the fidelity 
of the management, it may be the wisest course for the bontjhold- 
ers. But if the condition of the company has been reduced by 



.yGooc^le 



24S 

incompetent or unfaitkfvl management, no good is likely to result 
from this method, as affairs will not be likely to improve, and 
when the time comes for payment to be resumed, the finances will 
be no better, the track and machinery in worse condition, and the 
bond propnetors no more favorably situated for securing their 
rights than they were when the coupons were surrendered. As a 
general rule, it is best for them to proceed to take possession as 
eoon as payment fails ; delay rarely works to their advantage, and 
promptness and efiiciency in action are quite as necessary to secure 
their rights as those of others. It should he home in mind, thai 
the same incompetent or unfaithful management that has destroyed 
the capacity to pay dividends to the stock proprietors, will he likely 
to prey on the bond proprietors as soon as the stock interest is de- 
stroyed or paralysed, and a new administration of affairs is neeea- 
sary to secure the property." 

Again, the same distinguished author says : 

"Amalgamations have been made, and branch lines constructed 
under i\\& plausible idea of increasing the income of the main line, 
while the restdt has shown that, in most cases, the capital has been 
increased proportionably more than the net inwme, and the only 
party benefited has been sojns scheming contractor, or jobbing man- 

" The financial business of railway corporations was originally 
ceiiimenced by opening books for subscription to the stock; and 
having secured the amount supposed to be snfScient for the under- 
taking, installments were called in as wanted for the work. In 
this way the principal capital was raised. It was regarded neces- 
sary to have, at least, half, and sometimes three-fourths, or the 
whole, of the amount needed in the form of stock. If bonds were 
issued, it was not done until the investment by stock had made a 
good basis for the security of the,bonds. The bonds were usually 
sold under advertisement to the highest bidder, provided tlieie 
was no restriction as to usnry, and commanded par, or nearly par, 
for seven per cent, bonds. Gradually the old method of conduct- 
ing the finances gave way to a different system. In the ardor of 
the railway movement, opportunity was afforded for men to enter 
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into (heir management, vat faithfully to discharge a tniM, iut for 
the purpose of enriching themselves at the expense of those who con- 
fided in their supposed fidelity. Such men have ruined the stock, 
and greatly impaired the interest of the hond proprietors oi rail- 
ways that-shonid have been the heat investments of this hind in the 
conntry. A small cliqne of such men wilt often baffle the efforls 
of a majority of fair-minded directors, and gradually deplete the 
proprietary interest. They enter the management with fair pre- 
tensions, and contrive to obtain eufficient, if not most, of theprox- 
ies for elecUons. Where the railway is far distant from most of 
the proprietors, and tJiey know little except from reports, the 
means for controlling the vnstiiuiion is not difficult to compass. It 
is hardly worth while to go into particulars, at this time, of the 
process of the financiering of such men ; they have left their marks 
too indelibly fiwed on the railways that have come nnder their 
iinancial management, to require anything more than an allnsion 
to this source of depletion, to which railway proprietors may look 
for a large portion of the loss of their property. This, with the 
method of contracting, the construction of hranch lines, and amal- 
gamations, has so over loaded many of onr railways with capital, 
that the prospect of the stock proprietors is very discouraging, if 
not hopeless ; and even the houd proprietors find their interest 
greatly depressed, and what they had regarded as very safe, has 
proved to be very uncertain. There can be no doubt that the old 
method of finance and contracting was the best. It had sound 
business principles to rest on, and by it, enterprises of a difficult 
and expensive nature have been carried through, and succeeded as 
fairly remunerating investments of capital." While, it may be 
added, tliat any railroad that is built on scrip, first, second and 
third mortgages, on preferred, common, and special stock, and 
mortgage bonds, income bonds, ecjiiipment bonds, may certainly 
be considered as not a well ballasted railroad, and, in case of acci- 
dents and reverses, might prove fatal. 
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XXVII. 

The Consolidation is void, because not made lyy the unani-rnous con- 
sent of the Stockholders. 

The result of all this iiiveetigation leads iis to conclnde, that, io 
the United States of America there can be no consolidation or 
amalgamation of the capital stock, and the rights, privileges and 
franchises of two distinct covporations, without the unanimous 
consent of all the stockholders, because it would impair the obliga- 
tions ot the contract which a share holder eaters into with the 
corporation when he becomes a member of it, contrary to 
the 10th section of the Constitution of the United States, and, in 
liliuois, IB contrary to the 17th clause of the Bill of Rights of the 
Constitution of the State ot Illinois. 

By the 17th clause of the Bill of Rights of the Constitution of 
the State of Illinois, it is provided that " S'o ex post facto law, 
nor any law impairing the oHiffatiou of contracts shall ever he 
made ;" and by the 10th section of the Constitution of the United 
States, it is also provided that ho stale shall pass any " law impair- 
ing the obligations of contracts," — consequently, under these re- 
strictions, no two distinct corporations in Illinois can ever amalga- 
mate their capital stock, and make the stockholders in one become 
liable for the debts and liabilities of the other, without the unani- 
mous consent ot all the stockholders. 

Clearwater V. Meredith, 1 Wallace U. S., 39-40-il. 

Kean v. Scott, 1 Stockton, 405, 424. 

Sartford & JVew Haven R. B. Co. v. Croswell, 5 
Hill, 386. 

March v. E. R. Co., 43 N. H., 535-6. 

Oumherland Coal Co. v. Seer/nan, 30 Barb., 673. 

Hoffman Steam Goal Co. v. Cumberland Coal Co., 16 
Maryland, 456. 

Abbott V. American Hard Rubber Co., 33 Barb., 593. 

Eedfield on Railways, p. 622, 

Fisher v. Evansville (6 CrawfordoiUe JR. 1 Porter, 407. 
. M. R. & L. E. R. R. Co., 6 Ohio, 119. 
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OoHSOLIDATiON OF COBFOEATIONB. 

Two or more corporations cannot consolidate their funds or enter 
into a copartnership, unless authorized by express grant or neces- 
sary implication. 

Angel & Ames on Corporations, sec. 272, p. 295. 

Clearwater v. Meredith, 1 Wallace, 39, 40, 41. 

Sharon Canal Co. v. Fulton, Bank, 1 Wend., 413. 

Smith V Smith, 3 (Dessaus') S. C. Ch. R., 557. 

Famv/m v. Blackstone Canal Co., 1 Sumner, (O.C.) 47. 

Boston and Lowell JR. li. Co. v. Salem and Lowell E. 
S. Co., 2 Gray, 39. 

Bisaell v. Michigan S. <& N. L B. E. Co., 22 N. 
Y., 28. 
This was a case where the Michigan Southern R. R. Co. was 
chartered to build and operate a railroad through Michigan, and 
the Northern Indiana R. R. Co. was chartered by the State of In- 
diana to build and operate a railroad through the northern part of 
the State of Indiana, and then, in conjnnetion with another railroad, 
they built another railroad from the Indiana State line to Chicago ; 
they then formed a business connection with each other, under the 
name of the Michigan Southern and Northern Indiana R. R. Co., 
to carry freight and passengers through from Chicago to Lake 
Eric — -and the whole business of the three connected roads was 
managed under a consolidated arrangement. The plaintiif took 
passage on their cars at Chicago for Tolodo, and while riding on 
their cars, was injured. The conrt sustained the action against 
them, but both Judge Comstock and' Judge Seldes, who differed 
widely in their reasons, distinctly say that the companies had no 
right to consolidate, p. 280-281. 

See Bemen v. Muffo'rd, 1 Simons (N. S.), 650, (40 
ch., 550). 

U. S. SUPKEME COUKT. 

Pem-ce v, Madison and Indianapolis and Peru P. P. Co., 31 
Howard, 443. 
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This was a case where two railroad corporations in Indiana, cre- 
ated to construct distinct lines of railroads, consolidated by agree- 
ment, and assumed the name of the M, & I. & P. R. R. Co., and 
under a comuion board of management, and operated both roads; 
and that while thus managed, the President of the consolidated 
company gave Jive promissory notes, in its name, for a steamboat, 
which was to be run on the Ohio in connection with the railroads. 
After the execution of the notes, and the acquisition of the boat, 
the corporations were dissolved by due course of law, and at the 
commencement of the suit, were each managing their own affairs. 
Tiie plaintiff claimed that the two corporations were jointly bound. 

Held, Justice Campbell, delivering the opinion of the court : 
" That there was no authority of law to consolidate these corpora- 
tions^ and to "place hoih under the same management, or to siihject 
the capital of the one to answer for the Uaiilit/ies of the other, 
and 80 the court of Indiana have determined." 

But, in addition to that act of illegality, the managers of these 
corporations established a steamboat line, to run in connection 
with the railroads, and thereby diverted their capital from the ob- 
jects confempjated by their charters, and exposed it to perils, for 
which they afforded no sanction. Their powers are conceded in 
consideration of the advantage the public is to receive from their 
discreet and inlelligent employment, and the public have an inter- 
terest, that neither the managers nor stockholders of the corpora- 
tion shall transcend their authority. 

The cases of McGregor v. The Official Manager of the Deal and 
Dover R. Co., 16 L. & Eq., 180, and of Coleman v. pastern Coun- 
ties Railway Co., 10 Beaver, 1, are quoted with great approbation, 
and the principles estabHshcd by them, fully endorsed. 

In the case of Port Clinton R. R. Co. v. Cleveland and Toledo 
R. R. Co., 13 Ohio, 660, the court said : "If the agreement of 
consolidation imposed a duty on the directors of the C. & To!. Co., 
to carry into effect ils provisions, this duty, like that to pursue the 
provisions of the charter, might be owing to all the stock liolders. 
If so, then a suit by one or more of the stockholders, in behalf of 
themselves and the others, might be sustained, to restrain acts on 
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the part of the directore, ultra vires, or invoiviiig a fraudulent 
breach of trust. 

See also — 

The Marietta and Cincinnati li, S. Co. v. Elliott, 10 

Ohio, 61-2. lu this they refer to 21 How., 441. 
Ohio<& Miss. B. R. Co. v. Wheeler, 1 Black., 299. 

In the Boston mid Bowell Ji. li. Co. y. Salem and Lowell M. R. 
Co., 2 Gray, 39, the court Bay : " "We are also of opiHion that the 
several defendant copartners, having been incorporated and char- 
tered to establish railroads between several termini, according to 
their respective acts of incorporation, have no right, by the use 
and combination of sevenil sections of their respective rail- 
roads, to establifih a continuous and uninterrupted line of trans- 
portation, by railroad, of persons and property, between Lowell 
and Boston ; and that the actual establishment of snch a continu- 
ous line of transportation, bj railroad, is substantially making a 
railroad, other than that autJiorized to be made by the plaintiffs, to 
their injury, and contrary to their rights conferred on them by 
their charter." Shaw, C. J. 

In the case of the Illinois Grand Tninh R. R. Co. v. Coolt, 
29 111., 243. 

This was a case where a party had subscribed to the capital stock 
of the Canianche, A. & M. R. R. Co.,. in 1857, and gave his note 
for it. In the year 1859, the road became consolidated with the 
Joiiet and Terrc Haute R. R. Co. The subscriber, some time after 
this, died ; and on the 21st of June, 1861, the note was filed as a 
claim against the estate in the Probate Court. The administrator 
then filed a bill, asking to have the collection of the note perpetu- 
ally enjoined, on the ground, among others, " that the act of con- 
solidation made a fundamental change of the company, and the 
consolidated company entered upon an enterprise, differing entirely 
from that to which the subscription was miide, and that Cook was 
thereby wholly released from its payment." 

A demurrer was filed to the bill, which, on hearing, was over- 
ruled, and relief decreed according to the prayer of the hill. 

The court, on appeal, affirmed the decree, and among other 



yGoot^le 



254 

things said : "Tlie legal power to consolidate these roads is not 
questioned, but it is alleged by the bill that it wholly changed the 
character of the enterprise. 

gt. " The truth of this allegation is admitted by the demurrer. The 
defendants below saw proper to admit this allegation to be true, 
and not to travei-se the fact, and we must act upon it precisely as if it 
had been established by evidence. They also abided by their de- 
murrer, and failed to obtain leave to answer. It is believed that 
no court has evet- held, that a change of such an enterprise so as to 
render it radical, and to constitnte it a different corporation for the 
aitainmeni of other purposes than that to which the subscription 
■was made, did not release the subscriber from its payment. Here 
it stands admitted that such was the character of the change, and 
by it, the maker of these instruments was released from their pay- 
ment. It is admitted, that this money is sought to be collected to 
be applied to the consolidation of a road wholly different in its ob- 
jects from that to which the subscription was made. 

" This the company or the legislature' have no power to accom- 
plish." 

And the decree of the court below was affirmed. 

In the case of Farnum v. Bliiclistmie Canal Corporation., 1 Sum- 
ner, 62. 

This was a case where two corporations were chartered by the 
same name— one in Maesachusetts and the other in Rhode Island — 
to build a canal, etc. On the 20th of February, 1827, the legisla- 
ture of Massachusetts enacted that, after the 1st day of July, then 
next, the stockholders of the Blackstone Canal Co., of Khoda 
Island, should be constituted stockholders in the Blackstone Canal 
Co., of Massachusetts, with the powers, rights and privileges of 
original subscribers, but that the consolidation of the two compa- 
nies should not take place until the provisions of the act had been 
accepted by both corporations. Khode Island also passed an act 
accepting the terms specified by the Massachusetts legislature. It 
■was, when the matter afterwards came betore the court, contended 
that the laws of the two legislatures had organized out of the two 
corporations, a new corporation ; but the court held that, " although 
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in virtue of these several acta, the corporations acquired a unity of 
interests, it by no means follows, that they ceased to exist as dis- 
tinct and different corporations. Their powers, their rights, their 
privileges, their duties, remained distinct and several, as before, 
according to their respective acts of incorporation. Neither could 
exercise the rights, powers or privileges conferred on the other. 
There was no corporate identity — neither was merged in the other. 
If it were otherwise, which became merged ? The acts of incor- 
poration create no merger, and neither is pointed ont as survivor 
or successor. We must treat the case, then, as one of distinct cor- 
porations, acting within the sphere of their respective charters, for 
purposes of common interest, and not as a case, where all the pow- 
era of both were concentrated in one. The union was of interests 
and stocks, and not a surrender of personal identity or corporate 
existence by either corporation," 

And it will be particularly and specially observed, that no stock- 
holder objected to the arrangement at all; but from all that ap- 
pears, that the stockholders of one, voluntarily became stockholders 
in the other, by unanimons consent. The case which gave rise to 
the decision arose out of a suit brought against the proprietors of 
the Blackstone Canal — to compel them to reduce the height of a 
dam across the Blackstone river— and is important to show that a 
consolidation of two corporations, effected by unanimons consent, 
did not create a new corporation. 

The Supreme Court of Illinois decided in the case of the Marine 
Bank of GMcago v, Ogden, 29 111,, 268, that two corporations 
could not even lorm a partnership. If that is so, upon what prin- 
ciples of law can they amalgamate their capital, rigjits, privileges 
and franchises? 

Baltimore and Susquehanna Railroad Company v, Musselman, 
2 Grant's Cases„(Pa.) 3i8. This was an action brought by the 
defendant in error against the company for causing the death of 
her husband. After suit brought, the plaintiff in error was consol- 
idated with several other railroad companies, which consolidation 
was called the Northern Central Hailway Company, The plaintiff 
in error suggested this consolidation, before the jury was called, 
and tiled it. Lowjbie, J., says— 
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" Tbe learned judge of the common pleas was right in deciding 
that the act of union or consolidation of this corporation with three 
others, under a law which continued all its liabilities, was not such 
a dissolution of the corporation, as abated an action commenced 
before the consolidation was effected. The law says, that the lia- 
bilities shall continue, or be assiimed by the consolidated company. 
If they were assumed, then the tiew company must attend to the 
suit, and answer the judgment, for that was one of the liabilities 
by which this corporation was bound ; so qua cumqiie via, the suit 
does not abate. But, without any such provision as the above, in 
the law authorizing the consolidation, a court of justice would not 
consider the mere voluntary union of several companies into one, 
as equivalent to the death of either of them ; or attribute to the 
law-making power, an intention of enabling them to discharge 
their liabilities in such a summary way. It is not a case of deatii, 
for the new corporation lives from the life of the old one ; their 
several lives are transferred into ir, and, unlike ordinary eases of 
metemsychosis, this translation is accompanied by full conscions- 
noBS of the former state, and its liabilities. If there has been a 
confusion of four lives into one, we leave, for another occasion, the 
decision, how far this one will bo considered as assuming, or 
charged with, the duties of its several elements." 

When the State consents to the consolidation of two railroad 
companies, by an act of the legislature, the act of the companies 
in making it, is not absolutely void, but any stochholde'r who does 
not consent would be discharged from his subscription. 

McCray v. Junction R. R. Co. 9 Ind. 35S, 

Two distinct corporations cannot form a partnership, neither 
can they take an estate in joint tenancy, either jointly with another 
corporation or with a natural person. 

Telfair v. Howe 3 Eich. Eq. .235. 

PENNSTLVAHIA CaSES. 

Lawman v. The. Lebanon ValUy R. R. Co., 30 
Penn. 43. 
"A railroad corporation may abandon its charter and dissolve 
itself, except so far as its public duties as conservators of a high- 
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Way, may limit this power ; and the legislature may release it from 
this limitation, and allow a transfer (if its duties to other hands. 

A single stockholder has no rig!it to object to a transfer of all 
the property of the corporation fo another company, under the 
authority of an act of assembly. 

But, he cannot he compelled, by law, to acc&pt the stock of the other 
c&m^ny in payment for the shares held hy him ; and a cowt of 
equity will restrain the cot^oraiion and its oncers from, entering 
into a contract to that effect. 

The dissolution of a corporation is not a corporate act, but an 
act of the members of the corporation ; and its officers in affecting 
such an arrangement, act as trustees of the members, not as corpo- 
rate functionaries. 

Under the constitution, a tnajority of tlie members of a coi'pora- 
tion cannot he authorised to divest the interest of a dissenting stock- 
holder, hy a transfer of the whole of its property to another compa- 
ny to he paid for in the shares of such other company, without tirst 
giving security for the interest of such dissenting stockholder." 

This case seems to go upon the theory, that the corporation he- 
comes dissolved by a sale of all its property ; but there is only one 
way voluntarily to dissolve it, and that is, by surrender to the gov- 
ernment. 

Aug. & Ames on Corp. Sec. 772-7. 

Where the State consents to tJie consolidation of two railroad 
companies, hy act: of the legislature, the act of consolidation is not 
void ; but stockholders not consenting thereto, are released. 

McGray v. 27w Junction B. B. Co., 9 Ind. 

358. 
Sparrow v. The Evaiisville li. IL Co., 7 Ind. 
369. 

12 Ind. 606. 

13 Ind. 387. 
16 Ind. 46. 

Carlisle v. The Terre Haute &c. R. E..Co., 6 
Ind. 316. 
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The relation between a railroad company and a stockholder, is 
one of contract— and any legislative enactment whicli, without bia 
assent, authorizes a material cliange in the powers or purposes of 
the corporation, not in aid of the original object, if acfed upon by 
the corporation, is not binding upon him. 

McOray v. The Junction R. R. Co.^ Indiana, 

359. 
Sparrow v. The Evansville i£c. /,'. R. Co., 7 

Ind. 369. 
J^her V. The Evmsville <&o. Railroad Co., 7 

Ind. 40r. 
Carlisle v. Terre Haute Railroad Co., 6 Ind. 

316. 
Pierce's American Railroad Law, 89-99, and 
cases there cited. 
But the principles which must govern in this case have already 
been established by the United States Supreme Court, in the case 
of Clearwater v. Meredith, 1 Wallace, 89. In this case, Judge 
Davis laid down the principles of law which should govern, pre- 
cisely as we contend for, and in the following language : 

"The Cincinnati, Cambridge & Chicago Short Line Railway 
Company, whose stock was guaranteed, was, as stated in the plead- 
ings, organized under a general act of the State of Indiana, provid- 
ing for the incorporation of railroad companies. This act was 
passed May 11th, 1852, and contained no provision permitting 
railroad corporations to consolidate their stock. It can readily be 
seen that the interests of the public, as well as the perfection of 
the railway system, called for the exercise of a power by which 
different lines of a road could be united. Accordingly, on the 23d 
of February, 1863, the Genera! Assembly of Indiana, passed an 
act, allowing any railway company that had been organized to in- 
tersect and unite their road with any other road, constructed or in 
progress of construction, and to merge and consolidate their stock, 
and on the 4th of March, 1853, the privileges of the act were ex- 
tended to railroads that should be afterwards organized. The 
power of the legislature to confer such authority cannot be quee- 
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tioned; and without the authority, railroad corporations, organized 
separately, could not merge and consolidate their interests. But, 
in conferring the authority, the legislafnre never intended to com- 
pel a dissenting stockholder to transfer his interest, because a ma- 
jority of tlie stockholders consented to the consolidation. Eren if 
the legisliitnre had manifested an obvions purpose to do so, the act 
would h;ive been illegal, for it would have impaired the obligation 
of a contract. Tiiere was no reservation of power in the act nnder 
which the Oineinnati, Cambridge & Chicago Short Line Railway 
was organized, which gave authority to make material changes in 
the purposes for which the corporation was created, and without 
such a reservation,. in no event could a dissenting stockholder be 
bonnd. 

"When any person takes stock in a railway corporation, he has 
entered into a contract with the company, that his interests shall 
be subject to the direction and control of the proper authorities of 
the corporation, to accompiish the object for which the company was 
organized. He docs not agree that the improvement to which he 
subscribed, should be changed in its purposes and character at the 
will and pleasure ol a majority of the stockholders, so that new 
responsibilities, and, it may be, new hazards, are added to the or- 
ganized undertaking. He may be very willing to embark in one 
enterprise, and unwilling to engage in another; to assist in building 
a short line railway, and averee to risking his money in one having 
a longer line of transit. 

" But it is not every important change which would work a dis- 
solution of the contract. It must be such a change that a new and 
different business is superadded to the original undertaking. The 
act of the legislature of Indiana, allowing railroad corporations to 
merge and consolidate their stock, was an enabling act — was per- 
missive and not mandatory. It simply gave the consent of the 
legislature to whatever could lawfully be done, and whieli, without 
that consent, could not be done at ail. By virtue of this act, the 
consolidations, in plea stated, were made. Clearwater, before the 
consolidation, was a stockholder in one corporation, created for a 
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given ptirpose ; after it, he was a Btockholder in another and dif- 
ferent corporation, with the privileges, powers, franchises and stock- 
holders. The effect of the consolidation, ' was a dissolution of the 
three corporations, and, at the same instant, the creation of a new 
corporation, with property, liabilities, and stockholders, derived 
from those passing out of existence ; ' McMahon v. Morrison. 
And the act of consolidation was not void because the State assent- 
ed to it ; but a non-consenting stockholder was discharged. Clear- 
water could have prevented this consolidation, had he chosen to do 
so ; instead of that, he gave his assent to it, and merged his own 
stock in the new adventure. If a majority of tlie stockholders of 
the corporation of which he was a member, .had undertaken to 
transfer Ms interest, against his wishes, he could have enjoined them. 
There was tw power to force him to join the new corporation, and 
to receive stock in it on the surrender of his stock in the old corpo- 
ration." 

Applying, then, these principles to the case at bar, how is it pos- 
sible that the complainant's rights and interests can be subjected to 
a different rule from the one here laid down ? A bare statement 
of tho case makes it as strong as the most elaborate argument — 
and we shall regard these principles which have been thus estab- 
lished by the Supreme Court of the United States, as tlie law of the 
land until they are overruled, and as binding on corporations with 
millions, as upon individuals with far less interests. 



XXVIII. 

The doctrine of Confirmation and Ratification hy Stockholders of 
tfie unauthorized acts of Directors. 

In Ourriberlajid Coal Company v. Sherman, 30 Barb. 573, Davis, 
J., eays : 

" But it is insisted on the part of the defendants, that the pur- 
chase was made at the request of the stockholders, and that its 
alleged ratification Jy the stockholders is equivalent to a purchase 
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from them; and this brings mo to that class of cases where the 
trostee buys of, or contracts with, his cestui que trust, 

" Taking, tliorfforc, tlie ground assumecJ in the argument, that 
this was a sale, in fact, made % the stockholders, tJie ci'siui's que 
trust, dons it appear that ail these requisites were complied with 
by the purchaser, who stood to them in the relation of confidence? 
The burthoti is on him to establish them, and if he fails, the sale, 
though made by the cestm's que trust, may be sot aside on their 
application, 

"Has the trustee shown that he took no advantage, whatever, of 
his cestui's que trust ? That he gave to them all tb.e information 
which he possessed, or could obtain, in reference to the iatids sold 
to him ? I have looked in vain for any evidence that such infor- 
mation as he possessed was communicated to the stocklioldere. 
Did he advise them as he would have done if a third jim-son had 
offered to become the purchaser? No evidence of that character 
is permitted, lias he shown that the price was fair and ader^nato? 
He is entirely silent on this point, and by that silence admiis tJie 
truth of tiie allegation of the complainant, that the price was 
grossly inadequate. 

"I can not, therefore, upon these facts and principles, say that 
this sale can be upheld, even if it had been made by the ccstui's 
que trust directly. But, it is said; that the stockholders, at tha 
meeting of June, 1857, ratified and confirmed the sale and con- 
tract. It must be borne in mind that, at this meeting, the stock- 
holders were dealing with their trustee, and tliat all the duties 
incumbent on him, when negotiating a purchase from his cestui 
que trust, devolved, with equal force, on him when seeking a rati- 
fication of a sale made to Jiim by himself, as a trustee, with the 
aid of his co-trustees. I am now regarding the law as applicable 
to a ratification made by stockholders themselves, or a majority of 
them. I shall hereafter consider whether a majority of the stock- 
holders made such ratification, and whether it was competent foi* 
the majority to make the same, or to hind the minority. 

" The rules as to confirmation of a sale to a trustee by the cestui 
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qite trust, are eojicisoly laid dowu in Levin on Trusts (97 Law Lib. 
402) ; tliey are : 

" ' 1. Tiie eoniirming party must bu sui juris, not laboring un- 
der any disability, as infancy or covurtiire. 

" ' 2. The continnation must be a solemn and deliberate act, — 
not, for instance, fislied ont from some expressions in a letter; and 
particularly when the original transaction was infected with fraud, 
the confirmation of it ia so inconsistent with justice, and so liJ;ely 
to bo accompanied with imposition, tli;it liie court will wateii it 
with the utmost strictness, and not allow it to stand but on the 
very clearest evidence. 

" -3, There must be no suppressio ven, or sug^eatio falsi, but 
the cestui que trust must be honestly made acq^uainted with all the 
material circumstances of the ease. 

"'4. The confirming party must not he ignorant of the law; 
that is, he must be aware that the transaction is of such a character 
that he could impeach it in a court of equity. 

" ' 5. The confirmation must be wholly distinct from, and inde- 
pendent of, the original contract — not a conveyance of the estate, 
executed in pursuance of a covenant in the original deed for further 
BBsnrance. 

" ' 6. Tiie confirmation must not be wrung from the cestuVs que 
trust by distress or terror, 

" ' 7. When the cestui's que trust are a class of persons, or cred- 
itors, the sanction of the major part will not be obligatory on the 
rest; but the confirmation, to bo complete, must be the joint act 
of the whole body.' 

" All these positions are sustained by numerous authorities, and 
are believed to be sound law, and of universal recognition. 

" Applying these principles to the present case, has the party 
seeking the confirmation of the stockholders to this sale and con- 
tract, shown that these essential prerequisites have been complied 
with on his part? 1 do not understand it to he pretend^ that all 
the facts and circumstances of the case were made known to the 
Btockholders at this time. It is not asserted that the statement 
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made by McNaffy to the stockholders at their meeting in June, 
1856, that the whole consideration of this sale, $140,000, had been 
paid in money, and tliat $113,000 thereof had heen applied in the 
extinguishing of that amount of bonds of the plaintiffs, and which 
was undeniably incorrect, and well calculated to deceive and im- 
pose on the stockholders, was, in fact, untrue, and they bo under- 
stood it. Can I assume that the defendant Sherman wag ignorant 
of thisTeport, and this incorrect statement? If he had knowledge 
of them, it was clearly lug dntj, when he sought the stockholders 
to obtain from tJiem a confirmation of this sale, to have made 
them accLuainted with the material facts aa they truly existed. Not 
having done bo, it was a suppressio veri ; and whether made de- 
signedly or not, is equally fatal, and the confirmation, if obtained, 
will not avail him. The confirmation must not have been made 
in pursuance of the original transaction, or under the influence of 
that transaction {^Wood v. Dawnes,l% Vesey 125], or under the 
same state of circumstances which produced that transaction 
[^Crome v. Balbard, 1 id. 215]. A confirmation given under the 
idea that the original transaction was valid when it was not, will 
he set aside. [^Roche v. O'Brien, 1 Ball & Beat, 338 ; Gowland v. 
DeFaria, 17 Vesey 18 ; Dunbar v. Frederick, 2 Ball & Beat, 317.] 
" It is very doubtful, I think, whether confirmation or ratifica- 
tion of June, 1867, if made with all the conditions, and under all 
the circumstances required, was an act either of the corporation, 
or of the stockholders. To make it binding on the former, there 
must liave been, according to the charter, a quorum of the stock- 
holders; and in corporations having stock, each share is deemed a 
stockholder, and a majority of shares present or represented, is a 
majority of the stockholders. A very largo proportion of stock- 
holders represented at that meeting were by attorney, and the 
power given only authorized them to vote for the election of direc- 
tors. It did not authorize them to bind their principals to acts, 
and in reference to matters not authorized or assumed by the 
power. The ratification or confirmation by such attorneys or 
agents having no power to act in the premises, neither bound the 
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eorporalioii nor the stockholders for wliom they tlius, williout any 
autliorify, aesmned to act. But even if the confirmation had been 
legally made, and by a majority of the stock liolders, which it 
clearly was not, wlien, as in thia case, it was to be matie by a class, 
t!ie sanction of a major part will not be obligatory on the rest ; 
but ihe confirmation, to be complete, must be the joint act of Ibe 
whole body [Se parte Hughes, 6 Yesej 622 ; ex parte Laceij, id. 
628 ; ex parte James, 8 id. 337 ; Davone v. JFannmg, 2 John. Ch. 
R. 264]. 

"Kiley, a slockliojflci', who attended ihe meeting in Juiie, 1857, 
says he was not aware, nor does lie believe that any of the stock- 
holders were aware, of their legal rights, or fjiat they had any 
claim to have ihc deed and contracts, to use his own expression, 
' ripped up ;' that no resolution was passed or offered, at said meet- 
ing, approving said contracts and sale. It is very apparent that 
no actual ratiticalion or confirmation took place, and I am unable 
to see that anything was done which would auflionze one to be 
implied. Even if obtained, Sherman was dealing with bis cesiui's 
que trust, and standing on the original transaction, cJaiiiiing its va- 
lidity and binding characler ; and Jiis cestui's qxie triist believing it 
60 to be, he is debarred, on the authority of the cases already 
ciled, from claiming any benefits from such confirmation, even if 
it bad been made as distinctly and unequivocally as he pretends. 
After a most patient investigation of the facts iti this case, and the 
numerous authorities cited in the protracted and very able argu- 
ments made by (he learned counsel for the respective parties in 
thia cause. I have arrived at the conclusion, entirely clear to my 
mind, that this deed of sate and contract cannot be sustained. To 
hold otherwise, would be to overturn principles of equity which 
have been regarded as well settled since the days ot Lord Keeper 
EtiDGMAN, in the 22d of Charles Second, to the present time ; prin- 
ciples enunciated and enforced by IIakdwigke, Thurlow, LA^■ou- 
BOEOtTGH, Eldon, Ceanwokth, Stoet and Kent, and which the 
highest courts in our country have declared to be founded on un- 
mistakable truth and justice, and to stand upon our great mora! 
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obligation to refrain from placing ourselveB in relations which ex- 
cite a conflict between self interest and integrity." 

STOCEnOLDEKS. 

Hood V. N. Y. & N. II. E. li. Co.. 37 Conn,, 50. 

But it is said that the directors and etockholdera gave their coti- 
sent, and it cannot now be denied, " The legislature ha8 absolntely 
marked the limit of their power, and they cannot exceed it, under 
the charter; and if the directors, even with all the stockholders at 
their side, transcend the limits of the charter, and make contracts 
foreign to their business, they only act for themselves. The rea- 
son is, tliere can be no consent of the corporation. The consent ot 
individual etockholdei's, however repeated, is not their consent, 
nor is it admissabie proof to establish consent ; bo that, if it were 
true, every stockholder had expressed his consent, it would make 
no diiFerence in the case. If this is not so, ihere are no restric- 
tions or limitations on chartered companies, and they may do any- 
thing and everything, the directors please, which is not absolutely 
unlawful. The exercise of power is held to prove itself, which is 
absurd." 

Again, the court says, this notion of their consent is altogether 
untenable and unjnst. We know, certainly, the stockholders did 
not, all of them, give their consent. Some were minors, married 
women, executors and administrators, trustees, officers of the law 
in possession — some more, at the time, out of the country. So the 
body nf stockholders was clianging from day to day. Now, to 
hold that the entire body of stockholders gave their consent to the 
contract in question, and tliat, therefore, it is good, is absurd and 
puerile. But, suppose they did ; this was not a corporate act, and 
has, therefore, no corporate character. We repeat, that the direc- 
tors and stockholders have no corporate consent, but what is with- 
in the appropriate business of the charter. 

1 Leading Oases in Equity, p. 220, the following doctrine is laid 
down : 

The tirmiee must show that he took no advantage whatever of his 
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situation ; that lie gave t<i his cestui que trust, all the information 
which he possessed, or could obtain, upon the subject; that he ad- 
vised him, as he would have done, in relation to a third pei-son, 
o^mwy Id becorae a purchaser; and that tho price was fair and 
adequate ; and the onus of proving; all this, is upon, the trustee. 
And these principles apply to all cases where confidence is reposed 
(see cases cited), and to every one, in short, who has entered into 
a fiduciary relation, or assumed an obligation, by contract or other- 
wise, towards another, which it would be a breach of trust and 
confidence to violate. 

The case of Chveland v. The La Crosse and Milwaukee R. M. 
Co., Selah Chamberlain, Moses Kneeland, et at., which was a case 
commenced by a creditor in the United States District Court of 
Wisconsin, to set aside the sale of some lots (3 acres) of the Co., 
which had been made, and also a perpetual tease of the La C. & 
Mii. R. R., which was made by the directors to Selah Chamber- 
lain, and which is reported in the 7th vol. of American Law Regis- 
ter, p. 536. It appeared in this ease that Moses Kneeland and 
Chamberlain were directors of the company, and that the sale of 
lots and the lease had been made by them, and the lease made to 
Chamberlain. 

The court, in this case, lield ihat " Directors of an incorporated 
company are trustees of the corporators, and have possession of 
the coi-porate property for the corporatore and the creditors of the 
company, and that all property of a corporation, not sold in good 
faith, ia liable for the payment of its debts." 

The court further held that the doctrine of trusts was applicable, 
and the sale of the lots and the lease to Chamberlain, were void, 
as being fraudulent and unauthorized acts on the part of the di- 
rectors, and that all of the property, and the tolls, and revenues of 
the road belonged to the stockholders and creditors, and could not, 
under any circumstances, be diverted. 

In this ease, the sale of the lots and the lease, were confirmed ' 
by an express resolution, yet the court set the whole thing aside. 

This case is perfectly notorious throughout the entire North- 
West, and was litigated with great power and vigor, and ia in 



yGoot^le 



267 

principle precieelj lilie tlio ease at bar ; but, notwithstanding every 
obstacle tliat was interposed, tJie rinlit prevailed, and the convey- 
ances and lease declared null and void. 

Tlie case of the Uifffman Steam Coal Co. v, Cumberland Coal and 
Iron Co., 16 Maryland, 456, was a case almost precisely like that 
of Sherman v. Tfie Cumberland Coal Co., in the SOtfi of Barbour, 
involved the same parties, grew oat of the same transaction, and 
was decided upon the very same principles, that are enunciated by 
Judge Davis in that case. 

It appeared, in this case, that Sherman, who was one of the di- 
rectors of the Cumberland Coal Co., in connection with one or two 
other directors, induced the Cumberland Coal Co., to sell a portion 
of their lands, and that he, Sherman, bought it; that after the 
same had been sold, tliat a majority of the stockholders confirmed 
the sale; that then Sherman, in connection with some others, 
formed a corporation called the "Hoffman Steam Coal Co." and 
conveyed the land, which ho bought of the Cumberland Co., to 
said corporation, issned a large amount of stock, etc. A transpor- 
tation contract was also made, and entered into, by and between 
Sherman and the Cumberland Coal Co., which put the company 
almost as much under the control of Sherman, as the pretended 
consolidation in the case at bar, puts the Galena & 0. TJ. R. R. Co., 
under the control of the C. & IST. W. R. Co. A bill was filed, in 
order to set aside the conveyances of the land, and also the trans- 
portation contract. The defendants set up, by way of defence— 

1st. That the companj' had a perfect right to sell the land ; 

2d. That Sherman had a perfect right to buy it ; and 

3d. That the sale, if irregular and invalid, had been subse- 
quently confirmed by a vote of the stockholders. 

But the court held precisely as was held in the case of Sherman, 
V. Ihe Cumberland Coal Co., in the 30th of Barbour, that directors 
are trustees for all the stockholders, and that as Sherman was a 
director in hoth companies, that he could not sell to liimself, or to 
a company in which he was so directly interested, and that the con- 
firmation having been made by the stockholders, without 3 full 
knowledge of all the facta and circumstanceSj was not binding on 
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them at alt; and, hence, the court set the whole tljing aside, and 
declared the transaction null and void. 

The principles which are laid down in this case are applicable to 
every stockholder of the Galena and Chicago Union Railroad 
Company, who has been induced to exchange their stock for tiiat 
of the Chicagc & North Western Railway Company, and who 
have confirmed the sale and consolidation, without a full knowledge 
of the facts and circomstances pertaining to said transaction. 

Chief Justice Le Grand, in his decision of the above case, on p. 
608, said : 

" Eut it is said, however this may he, the whole transaction was 
fnlly ratijied n.'nd confirmed by the complainant, which ratification 
and confirmation relieved it from all legal informality. An atten- 
tive consideration of this wimle history, as detailed in the record, 
has not brought ub to this opinion. The law governing questions 
of ratification, in cases like the present, is well settled. To lender 
the act of ratification effective and conclusive, certain considera- 
tions are necessary. At the time of the supposed ratification, the 
principal must have been fullij aware of every material circum- 
stance of the transaction, the real value of the subject of the con- 
tract, and the act of ratification must have been an independent 
and substantive act, founded on complete information and perfect 
freedom of volition, and, in addition to all this, the cestui que 
trust mnsi not only have ieen acquainted with the factSi hut ap- 
prised of thelaw, how those facts would be dealt with if brought 
before a court of equity (see Lewin on Trust, edition of 1858, p- 
615). Tliis last requisite, it is nowhere siiown in the proof, has 
been complied with. But, on the eontrarv, it is fairly to be in- 
ferred, that the stockjioldwrs believed they were concluded by wJiat 
had been done," etc. 

The following were the points and authorities of Thueston & 
Dobbin iu the Hoffman Steam Coal Co. v. Cwmherland Coal Co. 
and Iron Co., 16 Maryland, i89, and which was adopted by the 
court, and which are applicable to all those who have, without 
knowledge of the facts, exchanged their stock. As to confirmation 
of actual or constructive frauds, or of acts of persons in cmifidcn- 
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Ual relations, the rnlea of law, applicable to such cases, are ■much 
more strict ttian in the ordinary dealiiigs between independent and 
equal parties, where there ia a meiely technical defect of power, 
or where it is the policy of the law to uphold the transaction. In 
all dealings between persons in confidential relations, or having 
just emerged from them, the policy of the law is to look with great 
suspicion on the transaction. Id the classification of the books, 
such transactions, however innocent, are called constructive frauds. 
For a general and succinct statement of the conditions necessary to 
make a confirmation valid, see Lewia on Trusts, 390, also edition 
of 1857, of same book, page 778. 

IsL The onus of proving all the conditions necessary to make 
a valid contirjnation, ie npon the party claiming its benefit. 
Hill on Tnistees, 837. 
Bennett v. Colley, 2 Mylne & Keen, 233. 

2d. The confirmation must have been given by a party compe- 
tent to make a valid act of confirmation, not by a peraon not sine 
juris, or a minor, etc. 

Lewin on Trusts, 390. 

If the confirmation be by a body of the stockholders, it mnet be 
shown that those who united in the act were competent to bind the 
others. Is not the assent of all required in such a case? Sec, as 
to creditors, Bavone v. Fanning, 2 Johns Oh. Rep., 264, exparte 
James 8, Vee. 337, and Lewin on Trusts, 391, as to a class of per- 
sons and laches as applicable to them. Should not specific and de- 
finite notice, that the matter was to be acted on, be required to be 
given to a minority in respect to a transaction, so much out of the 
ordiiiary course of business, and with a person in a siluatiou of 
trust and confidence? Does not the duty of disclosure require, 
that a trustee, participating in calling a meeting, at which lie in- 
tends to seek a ratification of sucli a transaction, should give ex- 
press notice to the stockholders, that the matter was to be acied 
on ? Would anything less than such notice be uberrima fides ! It 
is the better opinion, that even the common law rule, in eases 
where the charter is silent, requires, that if the corporation is 
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composed of a definite number, a niDJon'tj of all the Btockholders 
ie neceaeary to form a quorum. 

Angel & Ames on Corp. (Ed. of 1858), sec. 
601. 

3. The act of confirmation must bo dolibcrate, plain and dis- 
tinct, {Morse v. Eopal, 13 Vee. 337), witb knowledge that it will 
have the effect, [2 Seh. & Lef. 474-, Murry v. Palme)','\ and with 
intent that it should have that effect. 

Mallony v. L'E^trange, Beatly, 413. 

4. The confirmation must not have been made in pnrauance of 
the original transaction, {Wood v. Downes, 18 Ves. 125), or under 
the influence of that transaction, {Crowe v. Balkird, 1 Ves. 315), 
or of the same circumstunces which produced that transaction; 
(18 Ves. 125), {Roche v. O'Brien, I Ball & Beatty, 338), {Gawtmd 
V. De Faria, 17 Ves. 25), otherwise, it will not be a confirmation, 
but merely a continuation of the original fraud, 

Lewin on Trusts, 391. 

Dunbar v. Tredonnieh, 2 Ball & Beatly, 317. 

5. The party giving the confirmation, must have done so 
after having full knowledge of his legal rights, of his power to dis- 
affirm the former transactions, and to be reiieved therefrom on ap- 
plication to a court of equity. 

Lewin on Trusts, 390. 
Hill on Trustees, 525. 
Story's Equity, Sec. 345, 
Cocherell v. Okolmely, 1 Russ. & Mylne, 425, 
Fish V. MilW, 1 Hoff. R. 280. 
2 Ball & Beatly, 317. 
2 Sch. & Lef. 479. 

Bennett v. Colley, 2 Mylne & Keene, 242. 
1 Yesey, (Sumner's Ed.) 320, and notes. 
Boyd v. Hawldns, 2 Dev. Oh. E. 196. 
6. The party giving the coaflrmation must have done so after 
having/w?^ knowledge of all the material facts of the case. 
1 Hoff. R. 280. 
Farnam v, Brools, 9 Pick. 234. 
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Axisiwiok V. Maddeford, 1 Simmons, 89. 

Lewin on Trusts, 390, and cases there cited. 

Hill on Tnistees, 525-7. 

65 Law Lib. 165. 

2 Scb. & Lcf. 474. 

2 Dev. Ch. R. 195. 

1 Russ. & Mylne, 425. 

BeU V. Well <& Mong. 2 Gill. 170. 
AVlien a trnstee eeeks from \m,cestuiqu6 (rffcsi a confirmation, the 
same pi'iiiciples apply as in any other dealing between such parties, 
and all the rules heretofore stated become applicable to the attempt- 
ed confirmation ; all the conditions in respect to disclosure, to take 
advantage.ff his situation to advise, and to adequacy of conside- 
ration, are to be proved affirmatively by the trustee, as in any 
other case of such dealings. 

The defendants in this case, have omitted no opportunity of pa- 
rading before the public, with marked ostentation, and impressing 
the statement upon the court, that, out of the large number of 
shareholders of the G. & 0. IT. R. R. Co., who held stock in that 
road on the let of June, 1S64, a great majority have been induced 
to exchange tlieir stock, and become stockholders in the consolida- 
ted C. &. N. W. K. Co. Would it not be quite as appropriate to 
explain how, and nnder what circumstances they did this? The 
defendants here assnme that al! the stockholders in question, were, 
at the time when they exchanged their stock, fully acquainted with 
all of the terms of the sale and consolidation ; but have these 
terms eset been made Jenown to the stockholders, and if so, when, 
where and by whom f 

Were the stockholders informed of the authority under which 
the directors pretended to act, and did they know what the debts 
and liabilities of the 0. & N. W. R. Co. were? Did they know of 
the purchase of the Kenosha & Rockford Railroad by the C. &. N. 
W. E. Co. at a mere nominal amount, and its sale to them for 
$1,400,000 of stock and $400,000 of bonds.? Did they know that 
the Peninsula R. R. of Michigan was to be heaped upon them 
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with all its debts and liabilities, on the terms which have been 
made known since the commencement of this suit ? 

Did the stockholders of the G. & C. U. E. E. Oo., who were in- 
daced to exchange their stock know what the capital stock of the 
C. & N. W. R. Co. was, and can any man tell to-day ? Did ihey 
know what its debts and liabilities were then, andean any man fell 
to-day ! 

Did any man know what the capital stock of the Peninsula R. 
E. Co. was then, and can thoy tell to-day ? Did they know what 
its debts and liabilities were then, and can any man tell to day ? 

"Were they informed of what their legal rights were, and of all 
of the facts pertaining to the consolidation "i And were those 
stockholders aware when they made their exchange, that they 
were conveying their stock to Wm. B, Ogden and Samuel J. Til- 
den, in trust for ike C. & N. "W. E. Co., and that they were to 
keep that stock alive ; and the vary certificates of the capilal stock 
of the Q. & C. U. R. E. Co., uncancelled, in order to complete the 
consolidation, if legal, and to control the stock if illegal ? 

How many stockholders of the G. & C. U. E. E. Co. will now 
step forward and say, tiiat they ever constituted William B. Og- 
den and Samuel J. Tilden (heir trustees for t!ie purposes claimed 
by the defendants, in their answer in this case? From facts within 
onr possession, we hazard nothing whatever in saying, that we do 
not believe that one out of a hundred of the stockholders of the G. 
& C, U, E. Co, knew anything whatever of the real tads and cir- 
cumstances attending the sale and consolidation, or knew tlie terms 
upon which it was made, and that they wiH be filled with astonish- 
ment and surprise when they learn that they have appointed Wm, 
B. Ogden and Samuel J. Tiiden their trustees, for the purpose of 
holding their stock and oi perfecting tliis consolidation winch it is 
now admitted, has not yet been completed. 

A more extraordinary transaction, when taken in the aggregate 
and in detail, cannot be found in the history of any country, and 
until it has been fully completed and confirmed, both by the stock- 
holders, with a full knowledge of their rights, and by this court in 
like manner, it will be a subject of doubt and distrust. 
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What boldness aud audacity could accomplieh has already been 
accomplished ; but the law can neiiher be disregarded with impu- 
nity or justice be overawed by tlie magnitude of the interests in- 
volved. " Of Law, there can be no less acknowledged than that 
her seat is the bosom of God, her voice the harmony of the world ; 
all things in heaven and earth do her homage, the very least as 
feeling lier care, and the greatest as not exempted from her power." 



XXIX. 

The Consolidation, according to the defendants own showing, is a 
Nudum Pact dm. 

We have hitherto treated this subject upon the bypotlieeia that 
the consolidation of the G. & 0. U. 11. R. Co. had actually taken 
place, altiiough unauthorized. We do not intend, however, to lest 
this case upon that hypolliesis alone, for it now appears, by the 
defendant's own showing, that no consolidation, whatever, has 
ever taken place. It now appears that, notwithstanding the G. & 
0. U. R. E. Co. was, on the first of 186i, seized by the C. & N. 
W. R. Co., and all of its property taken and appr(ypriated to its 
use, by the collusion of a board of directors whose duty it was to 
preserve and protect it, and notwithstanding certain rites and cere- 
monies were performed over its body, which they called consolida- 
tion, yet it was, nevertheless, nothing but the enactment of a 
gorgeous pageant, and that the entire eapital stock of that company 
is still preserved, and has never been blended with that of the C. & 
N. W. R. Co. at all ; and so complete is this preservation main- 
tained, that even the very certificates of stock are now in possession 
of William B. Ogden and Samue! J. Tildcn, and could be put on 
the market and sold to-morrow without human prevention. 

The theory of a consolidation is, as we suppose, that the capital 
etock and all of the rights, privileges and franchises of the two 
corporations become blended together, and when so blended eo 
insianii, that instant a new corporation is created by the power of 
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the legislature eo conferred upon them. Now, this is the theory of 
the Indiana cases which aie referred to by Judge Davis, in the 
case of Clearwater v. Meridtth, 1 Wallace 40, and of all the cases 
which we have examined. If this is so, how is it possible that the 
capital stock of the G. & C. U. R, U. Co. is still in existence when 
it has been merged into a now company ? 

The way .iTid manner in which the defendants state their posi- 
tion, in their answer, in regard to this matter is as follows : 

" These defendants furtiier answering say, that the five millions 
eight hundred and two thousand six hundred and two dollars of 
Btock of the consolidated corporation called the Galena and Chi- 
cago Dnion Raih'oad Company so exclianged for the stock of the 
North Western Railroad Company as aforesaid, was for the pur- 
pose of protecting and perfecting the consolidation made between 
said companies ; if need be, assigned by the respective holders 
thereof to WilHam B. Ogden and Samuel J. Tilden, in (rnat, with 
power to do all such acts and things. as might be necessary in the 
premises, and that said William E. Ogden and Samuel J, Tilden 
^ww IloM the said stock so assigned hy them as aforesaid, uncan- 
celled in trust for the present Chicago and If or th Western Railway 
Company for the uses and purposes aforesaid.'^ 

Now, we care not, for our purposes, whether the capital stock of 
the G. & C. U. R. R. Co. is held in trust for the C. & N. W. R. 
Co, or not ; the moment that it is admitted, that the capita! stock 
is still in existence, and that the certificates of stock have never 
yet been cancelled, that moment, the pretended consolidation 
falls to pieces, and the whole agreement becomes nudum pactum. 
The very statement of the case by the defendants is, to tbem,ye?o 
de se. How can the capital stock of a company exist and be ex- 
tinct at one and the same time? How can the franchises of a cor- 
poration become merged in a new corporation and stil! exist in the 
old ? How can a thing which is dead at the same time be alive ? 
The trust which is claimed to exist, is self-created, and is another 
of the anomalies of this most extraordinary transaction. It is 
nothing more or less than an expedient, and is a provision, un- 
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doubtedly, against the contiagenees of this very suit. We admit 
the wisdom of such a provision, and admire the foresight, but it is 
perfectly fatal to the consolidation. 

The defendants, we repeat, admit that the capital stock of the 
G. & C. U. R. K. Co. is siill in existence, bnt is held in trust for 
ihe 0. & N. W. R. Co,, and was, they say, for " t\m prolecting und 
perfecting the consolidation made between said companies; if need 
be, assigned by the respective holders thereof to William B. 
Ogdcn and Samuel J. Tilden, in trust, with power to do all such 
acts and things as might be necessary in the premises, and that 
said William B. OgJen and Samuel J. Tilden now hold the stoch 
so assigned by them as. aforesaid, uncancelled^^ &c. 

Now, suppose that William B. Ogden and Samuel J. Tilden 
should, under such, a power of attorney as is here described, throw 
the whole of that stock upon the market and sell it! the certifi- 
cates of stock have been regularly assigned to them and they hold 
them ; if put in circulation and sold in large or small quantities, 
who ia to step forward and say that there is now no longer any <t. 
& C. U. E. R. Co.? Can William B. Ogden and Samuel J. Til- 
den say so, when they pretend to hold five million dollars of its 
stock in trtist, and that trust is a subsisting, live trust. If this trust 
has any other meaning than the one here described, wo are unable 
to understand the force of language. If it is contended that 
the certificates of stock have lost all their vitality, and that the 
consolidation has shorn them of their strength, what are they act- 
ing as trustees for waste paper for? The court will mark well the 
language which is used ; they do not, it will be observed, state 
that they have preserved for future reference or as precious relics, 
the old certificates of stock of the G. & C. U. R. R. Co.— that they 
are holding the cast off and worn out paper in trust for the paper 
mil! ; but they announce it as a fact, with ostentation and exulta- 
tion, that over fire millions of dollars of the stock of G. & C. TJ, 
E. R, Co. has been assigned to them by the respective liolders, and 
that they hold thai stock now ; and we insist, that the defendants 
cannot escape from the logical consequences of their admission by 
2My finesse, however elaborate and picturesque. 
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"When the defemlants themeelves admit tbat the coneolidation is 
Btill infeomplete, and that the capital stock of the <J. & C. U. R. R. 
Co. which the stockholders gave to the oflicors of the C. & N. W. 
E. Co, to he exchanged is still in existence, what conclusion must 
the court come to? Does it make any difference as to the legal 
effect of the matter, whether the stock of the G. & C U. R. R. Co, 
is in the hands of the original holders, or whether they put their 
names on the back of the certificates and handed them to "William 
B. Ogden and Saamel J, Tilden and let them hold them ? This 
trusteeship is new— it is the novum organitm — it is the last card, 
and if it does not prove a piece of news to hundreds of stockhold- 
ers of the G. & C, U. R. R, Co,, who liavebeen beguiled into ex- 
changing their stock for that of the C. & N, W. R. Co., then there 
is no reliance to.be placed in human veracity. 

But, taking this statement to he true,just \\s it is made, tlien the 
entire consolidation becomes a nudum 'pactum. 

Stript of its verbiage, and William B. Ogden and Samuel J, 
Tilden have got into their possession over five millions of dollars 
of the capita! stock of the G. & 0. IT. R. R, Co,, fur which the 0. 
& IS. W. R, Co., paid the Btoekliolders three dollars in cash, as a 
bonus, (which bonus was obtained at the time of the consolidation, 
from the treasury of the G. & C, U, R. R. Co. itself,) and one share 
of common stock, and one share of preferred stock, which stock 
has since been watered by pouring in the stock and bonds of the 
Peninsula R. R. of Michigan at par, which were sold for, from 25 
to 50 cents on the dollar. 

The consolidation and amalgamation of the G. & C. IT. R. R. 
Co., with the C. N. W, R. Co., was either a fixed fact on the 1st 
of June, 1864, or it was not. If it was, then the manner iu wliicii 
it was accomplished, and i\\% power of the directors to do the deed, 
has been correctly discussed, if it was not so accomplished, and 
the capital stock of the G. & C. U. R, R, Co. is still in, existence, 
then the C. tfe N. IF. R. Go. has no business whatever with the road, 
and they can be held liable for eveiy dollar of its earnings, which 
they have received and are receiving, and for a reasonable sum for 
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its nse, and for all damages arising from their management of the 
eaiiie. 

In either aepeet of the case, the acta of the defendants cannot 
be reconciled with the established principles of law, and are di- 
rectly in conflict with the rule laid down by the United States Sn- 
preine Coart, in the case of Glearwat&r v. Meredith, in 1 Wal- 
lace, 40, 



L Powerful as the corporatious are, against which we contend, 
the law is more powerful. 

II. "If principles can ever be settled by authority; if the slight- 
est respect is duo to the opinions of other tribunals, it would seem 
that uo court could resist the overwhelming weight of the decis- 
ions which hare been cited," — -(Selden, J.) 

in. The term, "capital stock," in an act of incorporation, means 
the amount contributed or advanced by the stockholders as mem- 
bers of the company. 

The capital of every corporation is represented in the property 
and franchises of the corporation, and the owner of each share is 
entitled io k fixed and imalterable proportion oi that capital. It 
is as much his individiud property as any other possession. 

The owner of one share will be protected i:i the exercise of all 
his rights, and the enjoyment of all his privileges, precisely as if 
he owned a million. Hence, it follows, that any attempt to create 
a greater nnmber of shares by issuing additional aliares or addi- 
tional certificates, is not only a violation of the organic law of the 
corporation, but a direct invasion of the contract existing between 
the corporation and each individual stockholder. Therefore, when 
the directors of the G. & C. XT. K. H. Co. entered into an agree- 
ment with the C. & N. W. R. Co., nnder the name and style of 
" consolidation," whereby the capital stock was increased several 
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milliona of dollars beyond the amount fixed by the charter, it waB 
unauthorized, and & direct violation of the fundamental law of the 
corporation, and void, as to the complainant, and all others simi- 
larly situated to him. 

IV. Neither the G. & 0. U. li. R. Co. or the C. & N. W. R. Co. 
had any right, power or authority either to issue common or pre- 
ferred stock for the purpose of purchasing each other ; neither of 
them had any right to compel their stockholders to sell out their 
stock against their will, or exchange it for any other product, and 
as no railroad stock is a legal tender, therefore the complainant 
cannot be expelled from tlie corporation of which he was a mem- 
ber, or be compelled to submit to any such terms as are prescribed 
by the articles of consolidation which are set forth in this case. 

V. The stock which is owned by a stockholder in a corporation, 
is his property. It is not the property of tlie corporation. There 
cannot well be two entire owners of the same property. The 
stockholders have the property and tlie corporation the manage- 
ment of it. The corporation is not even the trustee; for it has 
not the legal estate, and no power to sell. It has merely the naked 
possession, with the perpetual legal right of nsing the funds for 
the benefit of the legal and ecLuitable owners. 

The stock, then, which a stockholder owns, being property, can- 
not he sold and disposed of without his consent. 

The immunities of private property and the inviolability of 
Tested rights have been asserted by political and legal writers, and 
estcAlished by judicial decisions, for three centuries. It is, indeed, 
a part of Magna Charta itself. 

VI. The charter of a corporation is a contract — 
1 tfi^ State and the Corporation ; 
1 tfte Corporation and ilis stockholders, i&c. 

The legal effect of a contract is to bind all the parties to it; to 
bind them to all the stipulations of it, and in the capacity in 
which they contracted, and to bind them equally. It was intended. 
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then, that loth the parties should be bound, and that, coneeqnently, 
neither should poseeaa the power to liberate themselves without the 
consent of the other. 

1 N. H. 44. 

13 III. 511. 

4 Johns. Ch. 596. 

VII. Tlie original charter is the fundamental law of the associ- 
ation — the constitution which prescribes limits not only to the direc- 
tors, officers and ajronts of the company, but to the action of the 
corporate body itself; consequently, no radical change or alteration 
can he made or allowed, by which neic and additional objects are 
to be accomplished, or responsibilities inourred hy the company, so 
as to hind the individuals composing it, without their consent. 

5 Hill 386. 

1 Wallace 39. 

Tin. "When any person taltes stock in a railroad corporation, 
he has entered into a contract with the company, that his interest 
shall be nubjeot to the direction and cimtrol of tiie proper authorities 
of the corporation, to aceomphsb the object/'';' which the company 
was organized. He does not agree that the improvement to which 
he subscribed should be changed, in its purposes and character, at 
the will and pleasure of a majority of the stockholders, so that 
new responsibilities, and, it may be, new hazards, are added to the 
original undertaking. He may be very willing to embark in one 
enterprise, and unwilling to engage in another — to assist in build- 
ing a short line railway, and averse to risking his money in one 
having a longer line of transit." 

Olearwiter v. Meredith, 1 Wallace 40. 

IX. The charter of the Galena & Chicago Union Railroad Go. 
was granted in 1836, before the present constitution was adopted, 
and the objects which are there set forth, are declared to be sim- 
ply the construction and maintenance of a railroad between the 
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termini specified; and there is no authority whatever conlained in 
said charter authorizing the directors of said corporation to assume 
the debts and liabihtiea of the Chicago & l^orthwestern Railway 
Company, or any other company, whatsoever; neitiier hae the 
charter ever been amended in any way or manner, authorizing the 
company to do it; consequently, the Galena & C. U. K, K, Co. 
had no right, power or authority to become surety for the debts 
and liabilities of any other corporation, and any application of the 
earnings of said road for euch a purpose, is a diversion of the rev- 
enues of said road, and can be prevented by any shareholder. 

X. An assent of stockholders to amendmeuts changing or ex- 
tending the objects, or.increasing the powers, or enlarging the lia- 
(iilities of the corporation, in any matter fundamental, is not to he 
presumed, hut must he proved, omA it matters not what the direc- 
tors or the majority of the corporation may have done on their 
own account, they cannot hind, by their acts, a dissenting stock- 
holder. 

March V. R. R. Go., 43 N. 11. 525-6. 

1 Wallace 40. 

2 Conn. 679. 

XI. The powers of corporations are not the result of syllogisms. 
They do not lie coiled beneath any amount of verbiage. They 
are not the product of subtlety or acumen ; they exist, if at all, 
by e^r(355 grants and unmistakahle words; consequently, it has 
become au axiom that no corporate power is ever created hy impli- 
cation, or extended hy construction. 

XII. In the construction of a charter, to he in douht is to be re- 
solved, and every resolution which springe from doubt, is against 
the corporation. This is the rule sustained by all the courts in 
this country and in England. 

XIII. Neithor privileges, powers nor authorities c&a pass, unless 
they are given in unambiguous words, and an act giving special 
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privileges must be construed etrictly. A douhtful charter does 
not exist; because whatever is doubtful, is decisively certain 
against the corporation. 

2 Black 723. 

27 Penn. 351. 

XIV, It is the duty of all courts to construe the charters of cor- 
porations strictly, and to keep them within their chartered limits. 
This rule, when once understood and firmly enforced, removes 
from corporations all temptations to engage in illegal transactions; 
and while it tends to promote (/ood morals, and the public policy 
of t!ie State, it, at the same thae, protects individuals from outrage 
and acts of sross injustice. 

SV. " It is now no longer doubted, either in England or the 
United States, that courts of equity, in both, have a jurisdiction 
over corporations, at the instance of ONE or more of their num- 
bers ; to apply preventative remedies by injunction, to restram 
those who administer them from doing acts which would amount 
to a violation of charters, or to prevent any misapplication of their 
capitals or profits which might restdt in lessening the dividends of 
stockholders, or the value of their shares, as either may be protected 
hy the franchises of a corporation, if the acts intended to be done 
create what is, in law, denominated a breach of trust. And the 
jurisdiction extends to inquire into and to enjoin, as the case may 
require that to be done, any proceedings hy individuals in what- 
ever character they may profess to act, if the subject of complaint 
is an jm^w^e(^ violation of a corporate franchise, or the denial of a 
right growing out of it, for which there is no adequate remedy at 
law." 

Dodge V. W^oolsey, 18 How 341. 

XVI. If it be true, as contented for by the defendants in this 
case, that the majority in interest of a corporation can, under any 
and all circumstances, will and act for the corporation, and wield 
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the minority are no part of it, 

XVII. Corporations are not subject to the right of revolntion, or 
rebellion against ih.o fundamental law, and if it be implied in the 
original compact, that the majoi-ity shall rule, it ie equally implied 
that the majority shall not clmnga the organio law, w, by a coup 
iP etat, completely overthrow it. 

XYIII. The common law is a pai-t and parcel of the kw of this 
State. The right of voting by proxy was iwt allowed by the com- 
mon law. The voting by proxy, therefore, being in derogation of 
the common law, must, when it ie permitted for a certain specific 
purpose, be confined to that purpose, and cannot be extended to any 
other. The amended charter of the G. & C. U. E. R. Co, allows 
Bhareholdere to vote by prosy for directors only, consequently, that 
right must be confined to that specific thing, and cannot be ex- 
tended to any other question or item of business that might be 
brought before the corporation ; therefore, the vote by viva -uoce 
hy proxy, by which the action of the directors in selling out the 
G. & C. P. R. R. Co. was confirraed, cannot, on any principles of 
law yet established, be sustained. 

XIX. The capital stock of a corporation is a trust fund which is 
held for the benefit of stockholders, and can never be legally di- 
verted to any other purpose, whatever, than is proyidcd in the 
charter. 

The directors who manage and conti-ol the capital stock and the 
affairs of the corporation are trustees for all the stockholders, and 
are subject to all the duties, obligations and liabilities of trustees j 
consequently, when they are elected, and assume the duties of 
their office, they must discharge them with fidelity and in good 
faith, and they can not sell out the corporation and all of its prop- 
erty, or seek to obliterate said corporation ; if they do, all of their 
acts will be set aside at the snit of any dissentient stockholder, on 
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the well settled priuciples of tmsts, and as a fraud upon their 
rights, 

Koehler v. Black Hiver Falls Iron Co., 3 
Black 720-1. 



11 hie capacity as a etock- 
nterfere and prevent the 
sappliod, or the property 



XX. The complainant in this case i 
holder and bondholder has a right to i 
earnings of the company from being mis 
from being injured; conseqnently, he has a right to ask this 
court for an injunction to prevent the iron from being taken up 
and carried away, and the property from being mortgaged. 

XXI. In order for this court to decide the matter in controversy 
it must take into consideration and determine — ■ 

let. What is "consolidation!" 

2d. Has it any positive and well understood meaning which 
conveys to the mind any exact impressions whatever, so that any 
one can assume, when that word is used, what it includes or ex- 
cludes without resorting to the circumlocution of settling disputed 
facts ? 

3d. If this term is yet in a transition state, and its definition 
depends so much on circumstances, would not each separate and 
distinct aggregation of facts and circumstances have to be exam- 
ined before determining what their legal effect would be ? 

4tb, The peculiarities of the "consolidation" — so called — will 
appear by examining carefully the way and manner in which it 
was accomplished. 

FiKST, It was accomplished by fraud. 

Second, It was accomplished without any notice to any body of 
any character or kind, and by the collusion of the directors of the 
G. <& C. IT. H. H. Co., most of the same persons acting as directors 
of the C.<&I!<r. W. E. Co. 

TniRD. It was accomplished by the directors of the G. & 0. U. 
K. it. Co, in less than three hours after they were elected, and in 
less than fifteen minutes after they had organized as a board. 
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with him be re-instated in all of their original rights and privil- 
eges, and protected in their exercise and enjoyment. The " con- 
solidation" originally was effected by a coup <P eiat, and as the 
stoclr which the stockholders exchanged for the consolidated cer- 
tificates is, by the defendants' own showing, now in the hands of 
William B. Ogdeii and Samuel J. Tilden, of New York, the proper 
restoration can be made as speedily as the wrong was commifted. 
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